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Standards for Counsel Representing Individuals Pungant to
the Montana Public Defender Act

INTRODUCTION
1. Purpose:

These standards are intended to encourage and aliommeys representing
indigent and all other persons entitled to puldgal representation to perform to a high
standard of representation and to promote excaland professionalism in the
representation of those persons. The followingddeds are adopted to foster a legal
representation system in which:

A. The public legal representation function, udihg the selection, funding, and
payment of counsel for indigent clients, is as petelent from political influence and
judicial supervision as possible given the geogiaphd demographic diversity of the
State of Montana;

B. Those persons entitled to public legal repregeon are adequately
represented through a legal services delivery systensisting of defender offices, the
active participation of the private bar, or both;

C. Applicants requesting legal services based updigence are screened for
eligibility based upon uniform standards, then@®sd and notified of an appointment as
soon as is practically possible;

D. Counsel has sufficient time, confidential spaand confidential electronic
communications to converse with the client;

E. Counsel’'s workload matches counsel’s capgbilit
F. Counsel’s ability, training, and experiencachahe complexity of the case;

G. To the extent possible, the same attorneyirmamiisly represents the client
until completion of the case;

H. Counsel for a client entitled to public legapresentation has parity of
resources with opposing counsel and is includeghasgual partner in the justice system;
and,

I. Counsel is required to obtain continuing leg@iication and training.
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2. Application:

A. These standards are intended to be used aisl@ @ professional conduct and
performance. They are not intended to be usedtasi& for the judicial evaluation of
alleged misconduct of counsel to determine thecaffeness of representation. They
may or may not be relevant in such judicial evatmtdepending upon all the
circumstances.

B. These standards apply generally to all couwbkel represent persons at state
expense pursuant to the Montana Public Defender lxctases where these standards
conflict with or contradict the standards estaldifior representation in certain specific
types of cases, the more specific standards ghally.a

3. Discrimination:

A. No government agency or any entity contracting \&itjovernment agency, in
its selection of an attorney, firm, or agency toyude public legal representation, nor the
attorneys selected, in their hiring practices ahiir representation of clients, shall
discriminate on the basis of race, color, religioational origin, age, marital status, sex,
sexual orientation or disability. Government eesif defender offices, contract counsel,
and assigned counsel shall comply with all fedestalte, and local non-discrimination
laws.

. CASE SELECTION

1. Nature of Case:

A. Counsel may be assigned to represent persasgases as described in the
Montana Public Defender Act and in any other casaed appropriate by the Montana
Supreme Court.

2. Publicizing of Services

A. The availability of public defender servicé®sald be publicized by the Office
of the State Public Defender, regional public dd&roffices, and local public defender
offices. Reasonable efforts should be made torerthat notices containing information

about public defender services and how to accesetbervices are posted conspicuously
in police stations, jails and wherever else itkslly to give effective notice.

6 October 2008



.  THE ATTORNEY-CLIENT RELATIONSHIP
1. Nature of Representation:

Goal: The paramount obligation of counsel is to preide quality representation and
diligent advocacy to the client at all stages of threpresentation.

A. To provide quality representation and diligadt/ocacy, counsel must
preserve, protect, and promote the client’s riging interests, and be loyal to the client.

B. Public defenders, contract counsel, shall jgi®@gervices to all clients in a
professional, skilled manner consistent with thenkdoa Rules of Professional Conduct,
case law, applicable court rules defining the dutitcounsel and the rights of their
clients, and these Standards.

2. Initial Contact:

Goal: Counsel shall be made available to indigentedendants at the earliest
opportunity.

A. Effective representation should be availablan eligible person upon request
of the person, or someone acting on the persofalty¢o a court, a public defender
office, or contract counsel as soon as the pessander investigation, arrested, charged
with a criminal offense, becomes a party to angdtion in which the person is entitled
to public legal representation, or when the intsre$justice require representation. This
standard does not create a duty of counsel to geeanidigent legal representation to a
person beyond those duties imposed by statutesasedlaw.

B. A person not in custody shall be advised efright to representation and, if
eligible, offered the services of counsel at thiespe’s first appearance before a judicial
officer. Assigned counsel shall make an appointraénounsel’s earliest convenience,
prior to the next court appearance, to personaéigtravith any prospective client. A
person in custody who is not represented by redatoensel shall be entitled to consult
with a public defender for not less than fifteemutes prior to his or her first court
appearance. If feasible, counsel should offerasgmtation for the initial appearance for
the purposes of making a bond argument. When d twarcerates a person who
appears before it and that person requests indigpresentation, counsel shall make
personal contact with the person within three wagkiays.

C. When it is determined that a person is inkelegfor public legal
representation, counsel should decline the casa@wvide the person of how to appeal
the determination of ineligibility. However, shdummediate service be necessary to
protect that person’s interests, such service shioellrendered until the person has the
opportunity to retain counsel. In that event,@féce of the State Public Defender shall
be reimbursed for counsel’s services at the cutreutly rate for contract counsel.
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3. Duration of Representation:

Goal: Once a case is assigned to an attorney, conibus and uninterrupted
representation by the same attorney is the most efttive method of
representation.

A. Counsel shall provide continuous and uninteted representation to eligible
clients from time of entry into the case througtafidisposition in the trial court. The
Appellate Defender’s Office shall provide appellegpresentation before the Montana
Supreme Court.

B. In the event that counsel is no longer empidyg a public defender office or,
counsel’s contract has expired, and counsel’s eynmat or contract has not been
terminated for good cause, either the Regional Bepublic Defender or Contract
Coordinator, in his or her discretion, may dirdattcounsel shall continue to represent
the client through final disposition of the caséhat rate of compensation for assigned
counsel set forth in these Standards. Completi@enctient’s case shall not be required if
counsel is unable to continue representation mlaxating to a residence outside the
Region. These Standards shall not prohibit couinsel withdrawing from a case in
which a court has recognized a conflict of intefesttounsel or in which a client is
found to be ineligible for indigent legal services.

C. Inthe event that a court should deem it gppate to set an evidentiary
hearing on gro se petition for post-conviction relief, the Office tife State Public
Defender shall assign previously assigned couwsehé petitioner, unless the petition
raises an issue of ineffective assistance of cauriseffective assistance of counsel shall
be handled by the Office of the Appellate Defender.

4. Termination of Employment

A. The Office of the State Public Defender Staddacontracts for indigent legal
services, and local guidelines for assigned couwstsal include the grounds for
termination. Termination of employment or a coatrafter any probationary period but
before the expiration of the term of employmentantract, shall only be for good cause.
Good cause shall include the failure of counseétwler adequate representation to
clients, the willful disregard of the rights andsbiterests of the client, a violation of the
Montana Rules of Professional Conduct, or the wlilifisregard of these Standards.
Representation in an individual case establishes\aolable attorney-client relationship.
Therefore, except as otherwise provided by thesedards, removal of counsel from
representation should not occur over the objeaifdhe client and counsel.

5. Conflicts of Interest:

Goal: The duty of loyalty to the client is paramount.

8 October 2008



A. Organization of the State Public Defender Systd he State Public Defender
System is made up of eleven Regional Public Defe@digces, the Office of the
Appellate Defender, and various local offices aodtact attorneys. The Office of the
Appellate Defender is independent from all triadisiion offices.

Each local office is under the direct supervisibra Regional Deputy Public
Defender. The Regional Deputy Public Defendergesponsible for directing,
coordinating, and evaluating the work of attorneggployed in the local office and any
contract attorneys that are also assigned to Hgiooverall supervision. The Regional
Deputy Public Defenders are solely responsiblgfoviding guidance to and
determining litigation strategy for attorneys asgd to their supervision.

Each regional office has its own support staff envestigators separate from
those employed by any other independent officechEagional office is physically
separate from the others. No supervisor or staffifone independent office has access
to files or premises of another independent offielwever, a supervisor or staff from a
regional office has access to the files and presra$a local office that is under that
regional office’s supervision. Each regional officas its own phone numbers, facsimile
equipment, and computers. Although computer nksvaiill be linked for purposes of
reporting statistical information, confidentialentit information shall be separated by
appropriate firewalls or other screening devices.

Neither the Chief Public Defender nor anyone amsigo the State Public
Defender System administrative division exercisasegal control or influence over the
handling of individual trial division or appellativision cases, has access to client files
or client confidences, has keys to any indepenadiice, or has unsupervised access to
the premises of any independent office. The Chuddflic Defender, the Training Officer,
and the Contract Officer will take cases as assigrigne only other exception to this rule
is for major litigation cases in which the StatdlRuDefender’s office may provide
assistance through its Serious Crimes Litigatioiit.Uwhile the Office of the State
Public Defender must sign off on all expenditured eoordinate in advance on some
expenditures for expert witnesses, certain othergtigative assistance, and equipment
purchases, these requirements are only to ensarpliemce with State disbursement
procedures and promote sound fiscal practices;dbeyot dictate trial strategy, which
remains the exclusive province of the Regional ieubéfender’s Office.

B. State Public Defender System Organization@olflicts of Interest Each
independent regional office, including any locdla® under its supervision, is a separate
“firm” for purposes of representing clients. Acdongly, a client with a conflict of
interest with one regional office may be represgganother regional office. In such
an event, the client shall be screened throughogoiate devices and procedures from
having contact with any confidential informatiomeerning any other case in the
conflicting region. A local office may not represe client in conflict with a client of its
regional parent office, or vice versa.
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The Office of the Appellate Defender is also aasate “firm” for purposes of
client representation. The Office of the AppellBefender may represent a client in
conflict with a client of any regional or local @€, or in conflict with any contract
attorney. In representing the former client ona division office, the Office of the
Appellate Defender may take the position that @orea) or local office attorney, or a
contract attorney, did not provide the client cangbnally effective assistance of
counsel.

C. Examination for Potential Conflicts of Intetregarly detection of a potential
conflict of interest is crucial to its appropriagsolution. As soon as is practicable
following appointment to represent a client, a Regl Public Defender Office must
examine its records to determine whether it mayeragonflict of interest involving
another current or former client, or otherwiseRégional Public Defender Office must
promptly update this examination as it investigaescase and receives discovery, with
particular attention paid to finding out if conficmay exist with anticipated witnesses
for the prosecution or defense. In the eventdhatential conflict of interest develops,
the matter shall be referred to the Training Camathr, who shall be provided sufficient
facts to decide the issue.

Clients and potential witnesses may also havenmition that will assist in
uncovering possible conflicts of interest. Accogly, each local public defender office
should use standard questions for its client intatexviews and witness interviews that
are designed to uncover conflicts on forms develdpethe State Public Defender’s
Office.

In a situation in which a public defender’s offitekes an initial appearance on
behalf of codefendants, the clients must be caatlat the first opportunity not to
disclose confidential information concerning theeantil a determination can be made
if a conflict exists.

D. Policy and Guidance on Potential Conflictdriérest It is the policy of the
Office of the State Public Defender that all SRtdblic Defender System offices will
comply with all legal requirements and ethical glilges relating to conflicts of interest
in the representation of clients. The Rules ofésional Conduct are mandatory
authority. To the extent that this Standard maynberpreted as inconsistent with the
Rules, the latter controls.

The difficulty in developing case-specific polisies that it is impossible to
formulate rules that will apply in every situatiofihe following guidance contains
examples of situations where conflicts are likelydasult and others that are probably not
conflicts of interest. This is not an exclusiva;lihowever, this list contains many
situations expected to arise in cases. Any patkodinflicts must be resolved on a case-
by-case basis.

E. CodefendantsPublic defender offices within a region will mefresent
codefendants except in rare situations when iieigrahat each codefendant’s interests
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are completely consistent with the others and eadefendant agrees. Even so, the
better course of action is to represent only ortefandant. If possible, the regional
public defender should keep one of the caseselpublic defender can make a choice of
codefendants before obtaining privileged infornrafimm either one, the choice should
be the codefendant with the most serious or difficase. Otherwise, the local public
defender should keep the first codefendant to wttietoffice is appointed and make
arrangements for other counsel for the other codizhet.

F. Simultaneous representation of a defendantgratential prosecution witness
or alleged victim: There will almost always be a conflict of intdrasthis situation.
There may not be a conflict if the prosecution essis credibility or the alleged victim’s
character is not at issue, and the prosecutioressfriestimony is not a crucial factor in
the defendant’s case. This issue should alwaysfeered to the Training Coordinator.

G. A former client is a potential prosecutionmvess or alleged victimThis is
not aper se conflict of interest, but a conflict will often est in this situation. There may
not be a conflict of interest if the prosecutioniness’s credibility or the alleged victim’s
character is not at issue, and the prosecutioresafs testimony is not a crucial factor in
the defendant’s case. In other cases, there mayens conflict of interest if the local
public defender’s office has no privileged inforinatabout the former client that would
be useful in representing the defendant.

H. Investigation reveals that another person haase committed the charged
crime and that other person is a former cliehftis will almost always be a conflict of
interest. This presents a conflict of intereshéd local public defender’s office has
privileged information about the former client tiatuld further the theory that the
former client is the perpetrator.

I. An employee of the local public defender’'sicdfis a potential prosecution
witness or an alleged victimEither situation is a conflict of interest.

J. The defendant was convicted in a previous wéde represented by the local
public defender’s office and has a colorable clafmmeffective assistance of counsel in
that case: This presents a conflict of interest as longhasineffective assistance claim is
unresolved.

K. Situations that do not presgm se conflicts of interest:The following are
not per se conflicts of interest. However, if the particuktuation actually degrades the
guality of client representation or creates an apgrece from which a reasonable person
would doubt that a local public defender’s offi@@xercise independent professional
judgment on behalf of a client, a conflict wouldstx The individual circumstances
control. They include:
a. A dispute between client and attorney or other ma&molbthe local public
defender’s office staff.
b. A client refuses to follow an attorney’s advicelass it involves the
commission of a future crime.
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. Aclient files a grievance against the attorneyhwite attorney’s
supervisor or the Office of Disciplinary Counsél.client should not be
allowed to manipulate appointment of counsel bpdila frivolous
grievance against an assigned attorney. Howeverndrivolous
grievance may create a conflict of interest. &mlicomplaint, even if not
creating a conflict of interest, should usuallytifiysthe local public
defender in changing assigned counsel as a matseipervisory
discretion.

. An alleged victim or potential prosecution witnéss a friend or relative
in the local public defender office.

. A witness for the defense is a present or formentlunless there is a
reasonable possibility the testimony could turneade to the defendant or
the theory of defense may implicate the presefaroner client.

An employee of the public defender office is clgselated by blood or
marriage, is engaged to be married, or otherwiseal@dose relationship
with an employee of a State, county, or city officat has prosecution,
law enforcement, or child welfare responsibilitieopropriate steps must
be taken to disclose the relationship, ensure gtiote of privileged
information, and reinforce confidence in the indegent judgment and
zealous representation of the public defender effi@ “close
relationship” would include sharing a household ertknded dating.

. An employee of the public defender office is a ferramployee of a State,
county, or city office that has prosecution, laviceoement, or child
welfare responsibilities. However, if the formen@oyee of such office
participated personally and substantially in a cdeepublic defender
office would have a conflict of interest and begdialified. If the former
employee of such office did not participate perdgrend substantially in
the case, a timely deployed “ethical wall” will pemt disqualification of
the public defender office.

. An employee of the public defender office is a ferramployee of
another public defender office or other law firmatthepresented clients in
conflict with the public defender office where tmployee is now
employed. This situation sometimes occurs wherdi®Defender System
employees transfer from one public Defender Sysiffive to another,
and when personnel are hired from law firms thattecriminal or
juvenile cases. Apply the same process as above.

An employee of the prosecutor’s office is a forraemployee of the public
defender’s office. Apply the same process as above

A public defender appears before a judge who @radr associate in the
public defender office. In such cases, appeardnefese former
associates are proper when there has been fulbslise.

. An employee of the public defender office is clgselated by blood or
marriage, or is engaged to be married, to a juéderé which the public
defender office appears, or otherwise has a cklaionship with a judge
before which the public defender office appears:clase relationship”
would include sharing a household or extended datuch a
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relationship must be disclosed in any case wher@tiblic defender
office appears before the judge and each partyngive opportunity to
request recusal.

I. A public defender has applied for or been offergoban a state, county,
or city office that has prosecution, law enforcemen child welfare
responsibilities, or is running for election asragecutor or law
enforcement officer. In such cases, the OfficthefState Public
Defender may give the public defender and his oshpervisor guidance
concerning campaign ethics laws, the public defésdaseload, and
other matters to ensure client and public confiedendhe continued
zealous advocacy by the public defender and thegdéfender office.

m. A public defender has applied for appointment jodgeship.

L. Action after identifying a possible conflict ofterest There is no one-size-
fits-all solution here, either. However, there areouple “must do’s” and several
“maybe should do’s” when a possible conflict is overed. They include:

a. Seek advice from supervisors and othé$must do.” The first source
of advice should be the office supervisor. Anadfstaff meeting is a
good vehicle for hashing out these issues. Intaalgithe Training
Coordinator of the Office of the State Public Defenis available to help
answer questions of professional ethics.

b. Full disclosure to the clientAnother “must do,” even if the attorney does
not think there is an actual conflict. If the sition doesn’t present a real
conflict, the attorney should explain that to therd and obtain his or her
acknowledgment that continued representation isogpjate. If the client
doesn’t agree and wants the attorney removedntdmeentally
competent, the attorney can then make a decisidroato proceed. But,
attorney must never withhold information from thiemwt about any
potential conflict. The attorney should documdret disclosure and the
client’s response. The attorney should informdinent of his or her right
to file a grievance of the issue and the rightaise the issue to the court.

c. Request for waiver from the defendant or otherent client: If there is
an actual conflict of interest, the client may wantvaive the conflict and
retain the attorney after full disclosure of thaftiot and what it means to
continued representation by counsel. The attosheyld document the
disclosure and any waiver on the forms providedthieyOffice of the State
Public Defender. The attorney should use soungmuht in deciding
whether to ask a current client to waive a confli8bme conflicts are so
serious that the attorney should move to withdeen though the client
likes the attorney so much that he or she wouldibeg to waive
anything.

d. Request for waiver from a prior clieniff, for example, a prior client is a
witness or an alleged victim in a current caseatit@ney can ask him or
her to waive a conflict. This would most likelywimlve consent for
disclosure of privileged information or use of tanviction for which a
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public defender office represented the prior clemtmpeachment or
character attack. Again, the attorney should os@d judgment in
deciding whether to ask for such a waiver, as soondlicts are so serious
that waiver will not remove the appearance of inppiety. See also
Montana Rules of Professional Conduct, Rules 1.9 (Duties to Former
Clients), 4.3 (Dealing with Unrepresented Persakgain, the attorney
should document the disclosure and any waiver.

. Building an “ethical wall”:In rare cases, an “ethical wall” may cure a
conflict of interest. This type of procedure valivays be used when an
attorney from another Region comes into a new Regiither to handle a
conflict matter or as part of the Serious Crimegghation Unit. An

“ethical wall” will screen the attorney from infoation except that
necessary for his case. The “ethical wall” shaleen the attorney from
both hard copies of other files, as well as angtetaic information
concerning the other clients, whether in the cagragement software,
email, or other electronic data.

Disclosure to the court and prosecuttirthe attorney is confident that the
situation doesn’t present an actual conflict, thent agrees, and the
attorney documented the client disclosure and asledgment, then the
attorney may not need to disclose the situaticdheacourt and prosecutor.
The attorney may not want to inform others if dogogmight tip trial
strategy, compromise privileged information, revaabrney work
product, or cause undue invasion of someone’s gyiviklowever, if the
attorney’s instincts indicate that it is too bigaof issue to keep under
wraps, or might come back to haunt him or her, flisiime to bring in
the judge and opposing counsel. Certainly, anyaaconflict of interest
should be brought to all parties’ attention, evieghe client is willing to
waive it.

. Making a recordif the matter is disclosed to the court and prasag the
attorney must make sure there is a record of h walit parties present. The
client’s on-the-record waiver or agreement thatehg no actual conflict
of interest, after full disclosure that is alsotba record, will close the
door on almost any controversy. If the attornggsition is that there is
no conflict, the attorney will be required to eladie; a simple denial of a
conflict is insufficient.

. Moving to withdraw: If there is an actual conflict and there is nowsg
the office must withdraw. If multiple current aties are in conflict, the
attorney may be able to keep one of the casesaf Bhe identified the
conflict early enough. If so, the attorney shamdto keep the most
serious or difficult case. If that is not feasillgen the attorney should try
to keep the first client in the door. Often, howeuthe conflicts among
current clients aren’t discovered until the offisevell into its
representation of all. If so, the office usuallyshwithdraw from all
cases. If the attorney must move to withdraw, kaepind that, as a
general rule, the attorney doesn’t have to reveafactual basis for the
conflict. The attorney should resist requestste@al anything more than
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IS necessary to articulate the conflict and mustqmt privileged
information.

I. Resolve close cases in favor of the most corde action: If an
attorney’s instincts indicate something is a po&gmbnflict, then it
probably is. If an attorney is uncertain whethertaation presents an
actual conflict, then it likely does. If an attesnis ambivalent about
telling the court about a possible conflict thatoneshe thinks was
resolved, then the attorney probably should.

M. Joint Defense Agreementfn the event of a multiple defendant case
involving a public defender office, or a contrattbeney, and any outside counsel, the
following guidelines should apply to any joint dese agreements entered into. A joint
defense agreement should be in writing, signedllyoansel and clients after
consultation, and should provide the following:

a. The agreement must not create any kind of an &yechent relationship
between co-defendants;

b. Information that is shared under the agreementvigned,;

c. Anyone who withdraws from the agreement remainsdday
confidentiality as to any information obtained thigh the joint defense
agreement;

d. All parties agree that in the event one withdrasvedoperate with the
government, any potential conflict of interest igived by all parties.
Anyone who withdraws from the agreement shall ptewnotice to all
other parties prior to withdrawing, and returnddtuments provided
pursuant to the agreement prior to withdrawinglodshould be kept of
all meetings attended under the joint defense aggat as well as any
information and documents shared pursuant to theeagent

e. Inthe event that any defendant in the agreemstifiés at trial, he or she
agrees to waive the confidentiality provisionsleod joint defense
agreement to allow any other remaining party todip@ement to cross-
examine him or her on the basis of information hehe has shared
through the joint defense agreement;

f. The agreement must recite a procedure for withadrgdirom the
agreement;

g. All documents provided pursuant to the joint deéeagreement must be
returned upon the termination of the agreement.

6. Conflict Cases:

A. When a case is determined to be a conflichtdrest, the Regional Deputy
Public Defender shall assign the case to a priaztibeney whose name is maintained on
the conflict attorney list.

B. The conflict attorney shall submit bills foretipayment of attorney time to

the Contracts Manager. In reviewing bills, the Cactt Manager shall:
a. Review the total hours of work claimed;
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b. Review the work expended without reference to thege or the parties
involved;
c. Review any costs claimed, referencing any pr@val requirements.

C. Costs, other than attorney fees, expected toduered by a conflict
attorney which exceed $200, will be pre-approvedhyTraining Coordinator.
a. In determining pre-approval, the Training Coordamatill not disclose
any information about the case to the Contractsdganor the Chief
Public Defender.
b. The review of pre-approval costs shall, in mosesasnly question if
other options are available that are more costg¥e and just as good.

D. The Chief Public Defender, Contracts Managed, &raining Coordinator

will confer with each other about the availabilitf/experts or other options relating to
costs in cases without reference to the specifiesp case.
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IV.  ADMINISTRATION OF DEFENDER SERVICES
1. Attorney-Client Communication:

Goal: Regular and confidential communication betwese attorneys and clients is a
necessary part of effective representation.

A. Effective representation of an accused cliegquires prompt and effective
communication with the client. This communicatiooludes personal and telephone
contacts with a client in custody.

B. To ensure the privacy essential for confidc@r@ommunication between
counsel, public defender staff, and client, adegtetilities should be available for
private discussions in jails, prisons, courthoubesgjthcare facilities, and other places
where accused clients must confer with counsel.

C. Personnel of jails, prisons, custodial ingiios, and healthcare facilities
should be prohibited from examining or otherwiseifering with any communication or
correspondence between client, defense counsglidic defender staff relating to legal
action arising out of charges or incarceration.

D. Each jail or detention facility should makeadable an unmonitored and
unrecorded toll-free telephone for purposes ofvalg indigent clients to contact and
confer with counsel and public defender staff oleast a daily basis. Counsel should be
allowed personal contact with an incarcerated ti¢mny time upon counsel’s request.

E. A public defender office policy, contract fadigent defense services, and
individual assignments of counsel shall include@uirement that a client in custody
must speak with counsel either in person or byptedee at least weekly, unless
otherwise agreed between the client and counsel.

F. The Regional Public Defender Offices shalktakpropriate action to ensure
these standards are implemented.

2. Delivery of Services
Goal: Counsel shall strive for excellence in the presentation of the indigent client.
A. Counsel representing indigent clients show@drbe from political influence
and should be subject to judicial supervision onlthe same manner and to the same
extent as are lawyers in private practice. Thectieln of counsel for specific cases

should not be made by the judiciary, but shoul@tanged for by the administrators of
the public defender office, assigned counsel, amdract-for-service programs.
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B. The Chief Public Defender and his or her staffuld be compensated at a rate
commensurate with their experience and skill sigfitto attract career personnel and
comparable to that provided for their counterpergsrosecutorial offices.

C. The Office of the State Public Defender shalard contracts for indigent
legal services only after determining that coummsehe firm chosen can meet the
standards set forth herein. Under no circumstasicesld a contract be awarded based
solely on the lowest bid or provide compensationdotractors based solely on a fixed
fee paid irrespective of the number of cases asdigi€ounsel or firms bidding for
contracts must demonstrate their ability to meesé¢hstandards. While the Office of the
State Public Defender may, in the sole discretith® Chief Public Defender, choose to
consult with judges, the Attorney General’s Officity attorneys, county prosecutors,
and law enforcement officers in deciding who taesths attorneys to provide services as
assigned counsel, those parties may neither sebegirohibit the selection of any
counsel or law firm.

D. Contracts for public legal representation s&w should be awarded for at
least one-year terms. Removal of the contractmsel or firm before the agreed term
should be for good cause only. The contract sledihe “good cause” as “a failure by
contracting counsel to comply with the terms of ¢batract that impairs the delivery of
services to clients, or a willful disregard by aating counsel of the rights and best
interest of clients.”

E. Contracts for services must be awarded omgetitive process and must
involve the following considerations:

a. The categories of cases in which contracting cduase provide
services;

b. The term of the contract and the responsibilitgaftracting counsel for
completion of cases undertaken within the contierch;

c. ldentification of counsel who will perform legalpeesentation under the
contract and prohibition of substitution of counaghout prior approval;

d. Allowable representation workloads for individualosel, including the
amount of private practice engaged in outside tm¢ract, and measures
to address excessive workloads, consistent witetls¢andards;

e. Minimum levels of experience and specific qualifioca standards for
contracting counsel, including special provisiooisdomplex matters,
compliance with standards established by the M@&upreme Court in
capital cases, and compliance with the standartisedflontana Public
Defender Commission for capital cases;

f. A policy for conflict of interest cases and thepsion of funds outside of
the contract to compensate conflict counsel fos @l expenses;

g. Reasonable compensation levels consistent witle tstasdards and a
designated method of payment;

h. Sufficient support services and provision for reedie expenses, subject
to prior approval as outlined by the Office of Bimte Public Defender in
its policy manual, for paralegal and investigasegvices, expert
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witnesses, and other litigation costs to be paidmfas needed” basis in
addition to the contract compensation;

i. A process for the professional development of assigcounsel, including
supervision, evaluation, and training in accordanitk standards set by
the Montana Public Defender Commission;

j. Protection of client confidences, attorney-cligrformation, and work
product related to contract cases, except undaya tourt order to
divulge, or after receiving a voluntary, knowingdantelligent waiver
from the client in the case, or to a subsequeatraty in the case;

k. A system of case management and reporting as eebjoyr the Office of
the State Public Defender;

I.  The grounds for termination of the contract by paeties;

m. A requirement that contracting counsel provider&iention of client files
in a manner that affords protection of the cliest®fidentiality interest
for three years from the date of conclusion ofrtiater in the trial court,
or until the client is no longer subject to Staipexvision, whichever is
longer.

F. The Chief Public Defender and Regional Pubkt¢dndders shall provide for
contract oversight and enforcement to assure camgi with these Standards and
applicable Montana statutes. For conflict of iagtrcases, the Conflicts Coordinator
shall provide such oversight.

3. Accounting and Billing System

Goal: A transparent standardized accounting and bling system that maintains
client confidentiality is the best way to achieveihancial accountability.

4. Performance Evaluations

A. Each attorney employed as a public defenddt khge their work performance
evaluated on a yearly basis.

B. The evaluation will be conducted by a combimratf the Chief Public Defender,
and the Training Coordinator, and/or the Regiongpity Public Defender in the
region in which the public defender is employed/anthe Managing Attorney in the
office in which the public defender is employed.

C. The performance evaluation shall be done amgapproved by the Office of the
State Public Defender.

D. In conducting the evaluation, the evaluatory wiatain information from a
variety sources including clients, other publicetefers, office staff, judicial
personnel and faculty from trainings the publiceshefer has attended.

E. The public defender shall be interviewed dutimgevaluation process.
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F. At the conclusion of the process, the evalmatidl be reviewed and discussed
with the public defender.

G. If the public defender disagrees with the rssod the evaluation the public
defender has the right to submit a written rebwttaich shall be attached to the
evaluation. A permanent employee may file a gmnee as provided by state law.

H. Performance evaluations shall remain in theqarmel file for the duration of
employment and in conformity with state policy.

5. Proficiency Determination for Contract Attorneys

A. Each private attorney providing contact sersitethe Montana Office of the
State Public Defender (OPD) shall undergo a preficy determination annually.

B. The proficiency determination will be conducteda combination of the
following: the Chief Public Defender, and OPD Thiag Coordinator, and/or
Regional Deputy Public Defender from the regiomhich the contract attorney
renders services, and the OPD Contracts Manager.

C. In conducting the determination, the contraicraey will be observed in court
and information may be obtained from clients, tlegi@nal Deputy Public Defender
in any region in which the contract attorney resdaublic defender services, judicial
personnel and faculty from training the contratbraiey attends during the preceding
contract year.

D. The contract attorney will meet with OPD durihg determination process.
E. The contract attorney will submit an “experiestirvey” and update it annually.

F. Upon the completion of the determination prec€PD shall certify the contract
attorney’s proficiency within all applicable arezfspublic defense law.

G. A proficiency certification will be signed blye contract attorney , the Chief
Public Defender, and the Contracts Manager.

H. If the contract attorney is determined to n@faboficient in an area of public
defense law, OPD will recommend remedial stepdtaio proficiency. The contract
attorney may file an objection with the OPD and tweiéh the Chief Public
Defender.
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V. CASELOADS

Goal: Caseloads must not be oppressive, and shoutthtch counsel's experience,
training, and expertise.

1. Governing Principle:
Counsel caseloads should be governed by thmafimlg:

A. Individual Public Defender.Caseload levels are the single biggest
predictor of the quality of public defense repréagan. Not even the most able and
industrious lawyers can provide effective represgon when their work loads are
unmanageable. Whenever a salaried or contracbngsel determines, in the
exercise of counsel's best professional judgmbat,the acceptance of additional
cases or continued representation in previouslgted cases, will lead to furnishing
representation lacking in quality or the breaclpmffessional obligations, the
attorney is required to inform the Regional PuBlefender's Office, who shall
inform the Chief Public Defender. The Chief Defendill then inform the Montana
Public Defender Commission.

B. Chief Public DefenderThe caseload of public defense attorneys should
allow each lawyer to give each client the time afidrt necessary to ensure effective
representation. Whenever the Chief Public Defeddégrmines, in the exercise of
his or her best professional judgment, that theptance of additional cases or
continued representation in previously acceptedsaasll, by reason of their
excessive size and complexity, interfere with #vedering of quality representation,
or the breach of professional obligations, the CRiglic Defender is required to
inform the Montana Public Defender Commission, \whitturn will inform the Law
and Justice Interim Committee, the Legislative RoseCommittee, and the Office of
Budget and Program Planning and shall take albresise steps to alleviate the
situation.

2. Caseload Evaluation:

A. In attempting to establish caseload standfndpublic defender offices,
the Commission encountered a number of difficultiesconsidering maximum
caseload standards, it is inherently difficult tonpare the work required for different
types of cases. Each case is so individually @ffe that it is nearly impossible to
set rigid numerical objectives. Also, physical @graphical factors can influence
an office's caseload capacity as well. An offideal from a single location in a
geographically large jurisdictional area is reqdite serve numerous distant scattered
courts has a lower caseload capacity per attoiray @n office in a geographically
small jurisdiction or one in which all of the casirthe jail, and the public defender's
office are housed in a single building.
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B. The caseload of counsel should allow him artbegive each client the
time and effort necessary to ensure effective sepr@tion. Regional public defender
offices, contract counsel, and assigned counseildimot accept workloads that, by
reason of their excessive size, interfere withrérelering of quality representation.
Caseload limits should be determined by the nurahdrtype of cases being
accepted, and on the local prosecutors chargingleadbargaining practices. Itis
the Commission's intention in considering caselptts the caseload of each
counsel shall be considered by the criteria ofaeableness. One measure of the
reasonableness of an attorney's caseload is tesagmeamount of time an attorney
would spend on a case under these standards. cépted national standard for
public defender attorneys is to work approxima&00 hours per year. One serious
case requiring 50-100 hours to bring to trial, tsrthe time an attorney can devote to
his or her remaining cases. In setting these maxiroaseload levels, it is the
Commission's intent that the maximum caseload $evkéach attorney be judged by
considering the complexity of the case, trial pragan, and travel. In other words, if
a public defender works diligently and efficiendly required by the employment
agreements, then the number of cases he or shieitahandle would be considered
reasonable. Conversely, to require a public defeattorney to work diligently and
efficiently more than the time required by the eoyphent agreements would be
considered an unreasonable caseload.

C. A "case" consists of all charges against glsidefendant arising out of a
single event, transaction, or occurrence, or afgés arising out of a series of related
incidents charged in a single information or cormléncluding collateral matters
such as probation violations which do not requiseparate dispositional hearing)
and should be counted and reported as one caaeseffarate probation revocation
hearing is required, the probation hearing shattdaented as a separate misdemeanor
case. If two or more defendants are charged ingdesinformation or complaint, the
charges against each defendant should be countectjported as separate cases.

D. The Montana Public Defender Commission intelnd®view numerical
caseload standards from time to time. These stemgjeaseload numbers shall be
posted on the Public Defender Web site and maydmfiad from time to time.

E. The standard applicable to each categorys#<a intended to be a
suggestion only and is not intended to be a maxirmation on the average
current caseloads of each attorney employed ablacglefender. Based on the
standard of reasonableness, the numerical limitsdan the Website may have to be
adjusted in rural areas where attorneys may trgregt distances between courts or
upon the complexity of each case.
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VI.  QUALIFICATIONS AND DUTIES OF COUNSEL

Goal: Counsel must meet these minimum standards bafe accepting a case. In
order to provide effective representation, counsehust engage in regular and
ongoing training.

A. In order to assure that clients receive tlieatifze assistance of counsel to
which they are constitutionally and statutorilyidat, counsel providing public legal
representation should meet the following minimumf@ssional qualifications:

a.

b.

Satisfy the minimum requirements for practicing iawontana as
determined by the Montana Supreme Court;

Complete twenty hours of continuing legal educatigimin each calendar
year from courses, offered or approved by the @ffitthe State Public
Defender, relating to public defender practiceemresenting persons
whose liberty is at risk as a result of State-atéd proceedings;

Comply with all other training requirements estsliid by the Training
Coordinator of the Office of the State Public Defenand approved by
the Public Defender Commission; including, but lmoited to, mental
health disabilities, cultural competency, and diegendency.

In order to provide quality legal representatiamymsel must be familiar
with the substantive criminal law and the law afrgnal procedure and its
application in the State of Montana. Counsel hasrdinuing obligation
to stay abreast of changes and developments iawhe

The foregoing requirements shall be deemed satidffeounsel is
representing clients pursuant to the Student Rea&ule and is being
directly supervised by a supervising attorney wteets the standards
required for felony defense set forth below.

B. Additional trial attorneys’ qualifications aaciing to type of case:
a. Death penalty representatioiach attorney acting as lead counsel in a

~Po0CT

death penalty case shall meet the standards fopet@mcy of counsel for
indigent persons in death penalty cases adoptédedylontana Supreme
Court, and those set forth in the American Bar Aggmn Guidelines for
the Appointment and Performance of Defense Cound@éath Penalty
Cases (rev. ed. 2003);

Juvenile casesSee Standard Number 4;

Involuntary commitmentsSee Standard Number 5, 6, 7, and 11;
Abuse and neglect caseSee Standard Number 8;

Felony representationSee Standard Number 1;

All other cases.Each attorney shall meet the requirements stt farein
and in the Montana Rules of Professional Conduct.

C. Counsel should only request or accept an as&ghif counsel is able to
provide quality representation and diligent advgdac the client.

D. Trial Standards for Non-capital Cases.

23 October 2008



1. General Duties of Defense Counsel

A. Before agreeing to act as counsel, counsebhasbligation to make sure that
counsel has available sufficient time, resourcasytedge, and experience to offer
effective representation to a defendant in a palgtramatter. If it later appears that
counsel is unable to offer effective representaitnatiie case, counsel should move to
withdraw.

B. Counsel must be alert to all potential andialotonflicts of interest that would
impair counsel’s ability to represent a client. &drappropriate, counsel may be obliged
to seek an advisory opinion on any potential cotsl

C. Counsel has the obligation to keep the ciigiotrmed of the progress of the
case.

D. If a conflict develops during the course ginesentation, counsel has a duty
to notify the client and the court in accordancthvie Rules of Professional Conduct
and in accordance with the Disciplinary Rules & 8tate Bar of Montana.

2. Obligations of Counsel Regarding Pretrial Releas

A. Counsel has an obligation to meet with incaatet defendants as stated
previously in these Standards, and shall take gif@npt action necessary to provide
quality representation, including:

a. Invoking the protections of appropriate constitantibprovisions, federal
and State laws, statutory provisions, and couesroh behalf of a client,
and revoke any waivers of these protections puegbrtgiven by the
client, as soon as practicable via a notice of afgee or other pleading
filed with the State and court.

b. Attempting to secure the pretrial release of thentl

3. Counsel’s Interview with Client:

A. Preparing for the InterviewAfter being assigned to a case and prior to
conducting the initial interview, the attorney stlthwhere possible, do the following:

a. be familiar with the elements of the offense(s) drapotential
punishment(s), where the charges against the dremalready known;
and,

b. obtain copies of any relevant documents which sadable, including
copies of any charging documents, recommendatiodseports made by
bail agencies concerning pretrial release, ancelafercement reports that
might be available. In addition, where the clisnihcarcerated, the
attorney should:

i. be familiar with the legal criteria for determinipgetrial release and
the procedures that will be followed in settinggb@onditions;
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ii. be familiar with the different types of pretrialease conditions the
court may set and whether private or public agenare available to
act as a custodian for the client’s release; and,

iii. be familiar with any procedures available for revirgy the bail
determination.

B. Conducting the InterviewThe attorney should, where possible, do the
following:

a. The purpose of the initial interview is to acquiméormation from the
client concerning the case, the client, and ped-telease, and also to
provide the client with information concerning tteesse. Counsel should
ensure at this and all successive interviews aadgadings that barriers to
communication, such as differences in languagédeyaty, disability, or
different cultural backgrounds, can be overcomeaddition, counsel
should obtain from the client all release formsassary to obtain client’s
medical, psychological, education, military, andgen records, or other
records as may be pertinent.

b. Counsel shall complete the interview form provitigdhe Office of the
State Public Defender for use at the initial intew Information that
should be acquired from the client includes, butaslimited to, the
following:

i. The client’s version of arrest, with or without wamt; whether
client was searched and if anything was seizedh antwithout
warrant or consent; whether client was interrogaied if so,
whether a statement given; client’s physical andtalestatus at the
time any statement was given; whether any exemplars
provided and whether any scientific tests werequaréd on client’s
body or bodily fluids;

ii.  The names and custodial status of all co-defendartshe name of
counsel for co-defendants, if counsel has beeniaggabor retained;

iii.  The names and locating information of any witnesseke crime
and/or the arrest, regardless of whether theswitmesses for the
prosecution or for the defense; the existence ptamgible
evidence in the possession of the State, whichsalghould take
steps to insure is preserved,;

iv.  The client’s ties to the community, including tleadth of time he or
she has lived at the current and former addreasgsyrior names or
aliases used, family relationships, immigrationiustaf applicable,
employment record and history, and social secumttyber;

v.  The client’s physical and mental health, educatior@cational and
armed services history;

vi. The client’'s immediate medical needs includingribed for
medication, detoxification programs and/or substeatouse
treatment;

vii.  The client’s past criminal record, if any, includiarrests and
convictions for adult and juvenile offenses anaprecord of court
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appearances or failure to appear in court; cowstsmlld also
determine whether the client has any pending csavgeutstanding
warrants from other jurisdictions or agencies adsd ahether he or
she is on probation or parole and the client’s pagtresent
performance under supervision;

viii. The names of individuals or other sources that seucan contact
to verify the information provided by the cliengunsel should
obtain the permission of the client before contarthese
individuals;

ix. For clients who are incarcerated, the ability & tlient to meet any
financial conditions of release;

X.  Where appropriate, evidence of the client’'s compeddo stand trial
and/or mental state at the time of the offensduding releases
from the client for any records of treatment otitegfor mental
health or developmental disability; and

Xi.  The client’s citizenship status.

C. Information to be provided to the client inahsd but is not limited to, the

following:

-

a general overview of the procedural progressiah@ttase, where
possible;

an explanation of the charges and the potentialpes;

an explanation of the attorney-client privilege amstructions not to talk
to anyone, including prisoners, about the facthefcase without first
consulting with the attorney;

the names of any other persons who may be congattténclient on behalf
of counsel;

any potential impact of Federal prosecution;

an explanation of the procedures that will be fotld in setting the
conditions of pretrial release;

an explanation of the type of information that vodl requested in any
interview that may be conducted by a pretrial redeagency and also an
explanation that the client should not make statesneoncerning the
offense;

. awarning of the dangers with regard to the seafehclient’s cell and

personal belongings while in custody and the flaat telephone calls,
mail, and visitations may be monitored by jail oiffils.

D. Counsel must be alert to potential issues ammog the client’s
incompetency, mental illness or developmental dligab If counsel or the client raises a
potential claim based on any of these conditioaansel should consider seeking an
independent psychological evaluation. Counsel lshioe familiar with the legal criteria
for any plea or defense based on the defendant$aiiéness or developmental
disability, and should become familiar with the ggdures related to the evaluation and
to subsequent proceedings. Also:
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a. Counsel should be prepared to raise the issuecofmpetency during all
phases of the proceedings, if counsel’s relatignalith the client reveals
information that presents genuine issues of compgte

b. Where appropriate, counsel should advise the atietite potential
consequences of raising questions of competenayekhas the defense of
mental disease and defect, both as it relatesitivagl to sentencing.
Prior to any proceeding, counsel should considerwiewing any
professional who has evaluated the client. Coustsalild be familiar
with all aspects of the evaluation and should seklitional expert advice
where appropriate. Counsel has an issue to regg@nhate issues of
competency even over the objection of the client.

E. If special conditions of release have been segpsuch as random drug
screening, or other orders restricting the clieoaduct have been entered, such as a no
contact order, the client should be advised oteébal consequences of failure to comply
with such conditions. In the event the court osdeutine contact with the attorney is a
condition of release, the attorney shall not waitterney-client privilege as to contact
with the client.

F. If counsel is meeting with the client before &issignment to the case pursuant
to these Standards, counsel should only obtaimrnmdton necessary to advise the client
concerning the initial hearing and advise the tlrest to discuss confidential information
concerning the merits of the case.

4. Counsel’'s Duty in Pretrial Release Proceedings

A. Counsel should be prepared to present togheoariate judicial officer a
statement of the factual circumstances and thé teigeria supporting release and, where
appropriate, make a proposal concerning conditodmslease.

B. Where the client is not able to obtain releasgéer the conditions set by the
court, counsel should consider pursuing modificatbbthe conditions of release under
the procedures available.

C. If the court sets conditions of release whaxduire the posting of a monetary
bond or the posting of real property as collatéyatelease, counsel should make sure the
client understands the available options and tbeqatures that must be followed in
posting such assets.

D. The decision as to whether or not the clidwoidd testify at any bond hearing
shall be made after consultation between counskttanclient. In the event that the
client and counsel decided that it would be inlist interests of the client to testify
regarding bond, counsel should instruct his ordtient not to answer any questions that
do not pertain strictly to the issue of bond.

5. Counsel’s Duties at Preliminary Hearing
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A. If the client is entitled to a preliminary hesy, counsel should take steps to
see that the hearing is conducted in a timely tashinless there are strategic reasons for
not doing so.

B. In preparing for the preliminary hearing, ceahshould become familiar with:

a. the elements of each of the offenses alleged,;

b. the law of the jurisdiction for establishing probabause;

c. factual information which is available concerninmglpable cause;

d. the subpoena process for obtaining compulsory ddiere of witnesses at
preliminary hearing and the necessary steps takentin order to obtain a
proper recordation of the proceedings; and,

e. the potential impact on the admissibility of anyness’ testimony if they
are later unavailable at trial.

6. Duty of Counsel to Conduct Investigation

A. Counsel has a duty to conduct a prompt ingasitn of each case. Counsel
should, regardless of the client’s wish to admittgansure that the charges and
disposition are factually and legally correct ahdttthe client is aware of potential
defenses to the charges.

B. Sources of investigative information and ralevprocedures may include the
following:

a. Arrest warrant, accusation, complaint and/or infation, along with any
supporting documents used to establish probabkee¢ahould be obtained
and examined to determine the specific chargeshtinag been brought
against the accused,;

b. The relevant criminal statues and case law pre¢sddould be examined
to identify:

i. the elements of the offense(s) with which the aedus charged;

ii. the defenses, ordinary and affirmative, that mag\aelable;

iii. any lesser included offenses that may be availaioie,

iv. any defects in the charging documents, constitationotherwise,
such as statue of limitations or double jeopardy.

c. Interviewing witnesses. Counsel should considemigcessity to
interview the potential witnesses, including anynptaining witnesses
and others adverse to the accused, as well assséadavorable to the
accused. Interviews of witnesses should be coadunta manner that
permits counsel to effectively impeach the witnegh statements made
during the interview.

d. The police and prosecution reports and documedtainsel should make
efforts to secure information in the possessiothefprosecution or law
enforcement authorities, including police repoifghere necessary,
counsel should pursue such efforts through formdliaformal discovery
unless sound tactical reasons exist for not dong®ounsel should obtain
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7.

CJIN (NCIC or criminal history records from othéates) records for the
client and for the prosecution witnesses.

Physical evidence. Where appropriate, counselldhnake a prompt
request for any physical evidence or expert repeteyant to the offense
or sentencing. Counsel should examine any suchigddyevidence.

The scene of the incident. Where appropriate, selshould attempt to
view the scene of the alleged offense as soon sslpe after counsel is
appointed. This should be done under circumstaacasmilar as possible
to those existing at the time of the alleged inctdencluding the same
weather, time of day, and lighting conditions.

Securing the assistance of experts. Counsel slsegldte the assistance
of experts where it is necessary or appropriate to:

i. the preparation of the defense;

ii. adequate understanding of the prosecution’s case; 0

iii. rebut the prosecution’s case.

Formal and Informal Discovery:

A. Counsel should consider seeking discoverg, minimum, of the following
items by written motion:

a.
b.
c.

d.

8.

Potential exculpatory information;

Potential mitigating information;

The names and addresses of all prosecution witsetbear prior
statements, and criminal record, if any;

All oral and/or written statements by the cliemtddhe details of the
circumstances under which the statements were made;

The prior criminal record of the client and anyd®nce of other
misconduct that the government may intend to uaénagthe client;

All books, papers, documents, photographs, tangibjects, buildings or
places, or copies, descriptions, or other reprasient, or portions
thereof, relevant to the case;

All results or reports of relevant physical or nemxaminations, and of
scientific tests or experiments, or copies thereof;

Statements of co-defendants;

All investigative reports by all law enforcementasther agencies
involved in the case;

All records of evidence collection and retaineddy enforcement; and,
Counsel shall file with the court a receipt ofrakterials received.

Development of a Theory of the Case

During investigation and trial preparation, cours®uld develop and continually
reassess a theory of the case and develop stsmfegi@dvancing the appropriate
defenses on behalf of the client.

9.

The Duty to File Pretrial Motions:
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A. Counsel should consider filing an appropriatgtion whenever there exists a
good faith reason to believe that the defendaanigled to relief which the court has
discretion to grant.

B. The decision to file pretrial motions shouklinade after considering the
applicable law in light of the known circumstancé®ach case.

C. Counsel should withdraw or decide not to dilsotion only after careful
consideration and determining whether the filingahotion may be necessary to protect
the defendant’s rights, including later claims @fiver or procedural default.

D. Counsel should consider the advisability siydialifying or substituting the
presiding judge. This consideration should incladg information about the judge’s
history in aligning himself with the prosecution bail issues, motion rulings, trial
rulings, any routine refusals of plea bargains,dient’s experience with the judge, and
any specific dislike of counsel, other public defers, or public defenders in general.
a. Prior to filing a motion to disqualify or substieuthe judge, counsel shall
consult with the managing attorney in his officel/@n his or her Regional
Deputy Dublic Defender.

b. The decision to disqualify a judge shall only bedsmahen it is a reasoned,
strategic decision and in the best interest ottiemt. The final decision rests
with counsel.

10. Preparing, Filing, and Arguing Pretrial Motions:

A. Motions should be filed in a timely manner, sltbcomport with the formal
requirements of the court rules, and should sudginmform the court of the authority
relied upon. In filing a pretrial motion, counsélould be aware of the effect it might
have upon the defendant’s speedy trial rights.

B. When a hearing on a motion requires the takingvidence, counsel’s
preparation for the evidentiary hearing shouldudet

a. investigation, discovery, and research relevathécclaim advanced;

b. the subpoenaing of all helpful evidence and thgoeabaing and
preparation of all helpful withesses;

c. full understanding of the burdens of proof, evid@mytprinciples, and trial
court procedures applying to the hearing, includiregbenefits and
potential consequences of having the client tesifyl

d. familiarity with all applicable procedures for olsteng evidentiary
hearings prior to trial.

C. In every case, counsel should examine whetl®appropriate to file a
motion to suppress evidence or statements.
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D. In every case that proceeds to trial, couskeuld file timely and appropriate
motions in limine to exclude any improper evidenc@rosecutorial practices.

11. Continuing Duty to File Pretrial Motions:

A. Counsel should be prepared to raise duringtiisequent proceedings any
issue which is appropriately raised pretrial butldanot have been so raised because the
facts supporting the motion were unknown or nosoeably available. Further, counsel
should be prepared to renew a pretrial motionw sapporting information is disclosed
in later proceedings.

12. Duty of Counsel in Plea Negotiation Process

A. Counsel should explore with the client the jilmtisy and desirability of
reaching a negotiated disposition of the chargéeerdahan proceeding to a trial and, in
doing so, should fully explain the rights that wibble waived by a decision to enter a
plea and not to proceed to trial.

B. Counsel should keep the client fully infornr@dany continued plea
discussion and negotiations and promptly conveiiécaccused any offers made by the
prosecution for a negotiated settlement.

C. Counsel shall not accept any plea agreemehouti the client’s express
authorization.

D. The existence of ongoing tentative plea negotis with the prosecution
should not prevent counsel from taking steps necgss preserve a defense nor should
the existence of ongoing plea negotiations prewedelay counsel’s investigation into
the facts of the case and preparation of the @cadarther proceedings, including trial.

13. The Process of Plea Negotiations

A. In order to develop an overall negotiationmpleounsel should be aware of,
and make sure the client is aware of the following:

a. the maximum term of imprisonment, fine or restntthat may be
ordered, and any mandatory sentence, as well gotwble adverse
impact on those with a guilty plea;

b. the possibility of forfeiture of assets;

c. other consequences of conviction including, butlinoted to,
deportation, the forfeiture of professional licergsuhe ineligibility for
various government programs including student lpresprohibition
from carrying a firearm, the suspension of a me#dicle operator’s
license, the loss of the right to vote, the losthefright to hold public
office, and potential federal prosecutions;

d. any possible and likely sentence enhancementsrolepeonsequences,
and the actual possibility of programs from the &réqent of Corrections;
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B. In developing a negotiation strategy, counkeldd be completely familiar

with:

a. concessions that the client might offer the prosenuas part of a
negotlated settlement, including, but not limitedthe following:

iv.

not to proceed to trial on merits of the charges;

to decline from asserting or litigating any partaaupretrial motions;
an agreement to fulfill specified restitution carahs and/or
participation in community work or service programsin
rehabilitation or other programs; and

providing the prosecution with assistance in prasag or
investigating the present case or other allegedical activity.

b. benefits the client might obtain from a negotiagettlement, including,
but not limited to, an agreement that provides:

Vi.

Vii.

that the prosecution will not oppose the clienglease on bail pending
sentencing or appeal;

to dismiss or reduce one or more of the chargeshefs either
immediately, or upon completion of a deferred pcosen agreement;

iii. that the defendant will not be subject to furthreresstigation or

prosecution for uncharged alleged criminal conduct;

. that the defendant will receive, with the agreenwoénhe court, a

specified sentence or sanction or a sentence,eowahin a specified
range;

that the prosecution will take, or refrain fromitel at the time of
sentencing and/or in communications with the prexpaf the official
pre-sentence report, a specified position witheesfp the sanction to
be imposed on the client by the court;

that the prosecution will not present, at the toheentencing and/or
in communications with the preparer of the offigaé-sentence
report, certain information; and,

that the defendant will receive, or the prosecutidhrecommend,
specific benefits concerning the client’s place/anchanner of
confinement and/or release on parole, and thenmdton concerning
the client’s offense and alleged behavior that tmagonsidered in
determining the client’s date of release from igeaation, taking into
consideration availability of probation from Depaént of
Corrections.

c. the position of any alleged victim with respecttmviction and
sentencmg In this regard, counsel should:

consider whether interviewing the alleged victimvmtims is
appropriate and, if so, who the best person tcods and under what
circumstances;

consider to what extent the alleged victim or witdimight be
involved in the plea negotiations;

be familiar with any rights afforded the allegedtim or victims under
Montana law; and,

32 October 2008



iv. be familiar with the practice of the prosecutor/andictim-witness
advocate working with the prosecutor and to whaemx if any, they
defer to the wishes of the alleged victim.

C. In conducting plea negotiations, counsel shbeldamiliar with:

a. the various types of pleas that may be agreedi¢tyding a plea of guilty,
a plea oholo contendere, and a plea in which the defendant is not
required to personally acknowledge his or her guskte North Carolina v.
Alford plea;

b. the advantages and disadvantages of each avai@al@ccording to the
circumstances of the case;

c. whether the plea agreement is binding on the cptidpn, and parole
authorities; and,

d. possibilities of pre-trial diversion.

D. In conducting plea negotiations, counsel shatiiempt to become familiar
with the practices and policies of the particulargdiction, judge and prosecuting
authority, and probation department which may affiee content and likely results of
negotiated plea bargains.

14.  The Decision to Enter a Plea of Guilty

A. Counsel should inform the client of any tentathegotiated agreement reached
with the prosecution and explain to the clientfiiecontent of the agreement, as well as
the advantages and disadvantages of the poteatiaequences of the agreement.

B. The decision to enter a plea of guilty resiely with the client; counsel
should not tempt to unduly influence that decision.

C. If the client is a juvenile being prosecutscha adult, consideration should be
given to the request that a guardian be appoiatedy¥ise the juvenile if an adult family
member is not available to act in a surrogate role.

D. A negotiated plea should be committed in wgti
15. Entering the Negotiated Plea before the Court

A. Prior to the entry of the plea, counsel should:

a. make certain that the client understands the rigatsr she will waive by
entering the plea and that the client’s decisiowadve those rights is
knowing, voluntary and intelligent;

b. make certain that the client receives a full exateom of the conditions
and limits of the plea agreement and the maximumgbunent, sanctions,
and collateral consequences the client will be sgddo by entering a
plea;

33 October 2008



c. explain to the client the nature of the plea hepand prepare the client
for the role he or she will play in the hearing;luding answering
guestions of the judge and providing a statememt@ming the offense;
and,

d. make certain that if the plea is non-binding, thent is informed that
once the plea has been accepted by the courtyinotebe withdrawn
after the sentence has been pronounced by the court

B. Counsel must become familiar with the consegesf a plea or finding of
guilty in state court upon any current or futurdeeal prosecution. These consequences
include, without limitation, the following:

a. Federal Lacey Act prosecutions for fish and ganeéations;

b. Federal firearms charges, including those resuliingandatory minimum
sentences when firearms are associated with treepsien or distribution
of dangerous drugs;

c. The possibility of a separate federal prosecutiaseld upon the same
transaction, without the defense of double jeopardgharges alleging
dangerous drug distribution, possession and saleugf paraphernalia,
bank robbery, fraud, environmental crimes, arsotimidation,
kidnapping, murder, civil rights violations, brilyeand child
pornography;

d. The impact of a conviction on the United Statest&sring Guidelines
when determining the client’s criminal history aatey;

e. Racketeering Influenced and Corrupt OrganizatiolC(®® prosecutions
for engaging in a pattern of conduct which includige crimes stemming
from violence or gambling;

f. Money laundering prosecutions for engaging in foiahtransactions
associated with or involving income derived fromtai criminal
conduct;

g. Hobbs Act prosecutions for state crimes of intimim® arson, and violent
crimes impeding or affecting interstate commerce;

h. Firearm restrictions on those convicted of felorsird certain
misdemeanor convictions;

i. Immigration consequences of convictions of re-emtty the United
States after certain felony convictions.

j. Impact of the Adam Walsh Act

C. When entering the plea, counsel should maketbat a written plea
agreement containing the full content and condgtiohthe plea agreement are placed on
the record before the court.

D. After entry of the plea, counsel should be pred to address the issue of
release pending sentencing. Where the client éas teleased pretrial, counsel should
be prepared to argue and persuade the court thatiéimt’s continued release is
warranted and appropriate. Where the client mustody prior to the entry of the plea,
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counsel should, where practicable, advocate forpaesent to the court all reasons
warranting the client’s release on bail pendingesacing.

16. Counsel’s Duty of Trial Preparation

A. The decision to proceed to trial with or with@ jury rests solely with the
client after consultation with counsel. Counseligtl discuss the relevant strategic
considerations of this decision with the client amaintain a record of the advice
provided to the client, as well as the client’sidien concerning trial.

B. Where appropriate, counsel should have tHevihg materials available at

the time of trial:

copies of all relevant documents filed in the case,;

relevant documents prepared by investigators;

voir dire questions;

outline or draft of opening statement;

cross-examination plans for all possible prosecutvdnesses;

direct examination plans for all prospective deéewitnesses;

copies of defense subpoenas;

prior statements of all prosecution witnesses, sisctnanscripts or police

reports; counsel should have prepared transcrigayaudio or video

taped witness statements;

prior statements of all defense witnesses;

j. reports from defense experts;

k. alist of all defense exhibits and the witnessesutjh whom they will be
introduced;

I. originals and copies of all documentary exhibits;

m. proposed jury instructions with supporting casatmns;

n. a list of the evidence necessary to support thendef requests for jury
instructions;

0. copies of all relevant statutes and cases; and,

p. outline or draft of closing argument.

S@~ooo0oTp

C. Counsel should be fully informed as to theswéevidence, court rules, and
the law relating to all stages of the trial pro¢essinsel should be familiar with legal and
evidentiary issues that can reasonably be antamjiat arise in the trial.

D. Counsel should decide if it is beneficial éxsre an advance ruling on issues
likely to arise at trial, such as the use of pdonvictions to impeach the defendant, and,
where appropriate, prepare motions and memorandaufd advance rulings.

E. Throughout the trial process, counsel shontteavor to establish a proper
record for appellate review. Counsel must be fiamith the substantive and
procedural law regarding the preservation of legedr for appellate review and should
ensure that a sufficient record is made to presgpyeopriate and potentially meritorious
legal issues for such appellate review, unlessther strategic reasons for not doing so.
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F. Where appropriate, counsel should adviseltbet@s to suitable courtroom
dress and demeanor. If the client is incarceratednsel should ensure that the client has
appropriate clothing and that the court personolédwiv appropriate procedures so as not
to reveal to jurors that the defendant is incatteeta Counsel should ensure that the
client is not seen by the jury in any form of ploggirestraint.

G. Counsel should plan with the client the mastvenient system for conferring
throughout the trial. Where necessary, counsallghseek a court order to have the
client available for conferences.

H. Throughout preparation and trial, counsel &hoonsider the potential effects
that particular actions may have upon sentencitiggeife is a finding of guilt.

I. Counsel shall take necessary steps to enalirefficial recordation of all
aspects of the court proceeding.
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17.

Jury Selection

Preparing for Voir Dire:

. Counsel should be familiar with the procedures lhjctva jury venue is

selected in the particular jurisdiction and shduddalert to any potential
legal challenges to the composition or selectiothefvenire.

Counsel should be familiar with the local preesi and the individual trial
judge’s procedures for selecting a jury from a panhéhe venire, and
should be alert to any potential legal challengethése procedures.
Prior to jury selection, counsel should obtapr@spective juror list, and
the standard jury questionnaires. Counsel shdstda@nsider requesting
use of a separate questionnaire that is tailorédet@lient’s case.
Counsel should develapir dire questions in advance of trial and tailor
voir dire questions to the specific caseoir dire should be integrated into
and advance counsel’s theory of the case. Among@uinposesoir dire
guestions should be designed to serve are thenioidp

i. to elicit information about the attitudes of indiuial jurors, which
will inform counsel and client about peremptoryksts and
challenges for cause;

il. to convey to the panel certain legal principleschirare critical to
the client’s case;

iii. to preview the case for the jurors so as to leiseimpact of
damaging information which is likely to come to itrettention
during the trial,

iv. to present the client and his or her case in arédle light, without
prematurely disclosing information about the degecase to the
prosecutor; and,

v. to establish a relationship with the jury.

Counsel should be familiar with the law conaegmandatory and
discretionaryvoir dire inquiries so as to be able to defend any reqoest t
ask particular questions of prospective jurors.

Counsel should be familiar with the law concaghchallenges for cause
and peremptory strikes. Counsel should also beeawvfahe law
concerning whether peremptory challenges need exbausted in order
to preserve for appeal any challenges for causehiave been denied.
Where appropriate, counsel should consider venathseek expert
assistance in the jury selection process.

Examination of the Prospective Jurors:

Counsel should personaligir dire the panel.

Counsel should take all steps necessary toqgtrittevoir dire record for
appeal, including, where appropriate, filing a cobyhe proposesoir

dire questions or reading proposed questions intodberd.

If thevoir dire questions may elicit sensitive answers, counsallsh
consider requesting that questioning be conduatéside the presence of
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the other jurors and that the court, rather thamsel, conduct theoir
dire as to those sensitive questions.

d. Inagroupsoir dire, counsel should avoid asking questions which may
elicit responses which are likely to prejudice otbspective jurors.

C. Challenging the Jurors for Cause:

Counsel should consider challenging for causeeaabgns about whom a
legitimate argument can be made for actual pregudidbias relevant to the case when it
is likely to benefit the client.

18. Opening Statement

A. Prior to delivering an opening statement, c®iishould ask for sequestration
of witnesses, unless a strategic reason existsotodoing so.

B. Counsel should be familiar with the laws o fbrisdiction and the individual
trial judge’s rules regarding the permissible cahtd# an opening statement.

C. Counsel should consider the strategic advastagd disadvantages of
disclosure of particular information during openstgtement and of deferring the
opening statement until the beginning of the dedazase. It should only be in
exceptional circumstances that the opening statermet made at the first opportunity.

D. Counsel’s objective in making an opening staeihmay include the
following:
to provide an overview of the defense case;
to identify the weaknesses of the prosecution’g;cas
to emphasize the prosecution’s burden of proof;
to summarize the testimony of witnesses and theeabkach in
relationship to the entire case;
e. to describe the exhibits which will be introducettiahe role of each in
relationship to the entire case;
f. to clarify the jurors’ responsibilities;
g. to state the ultimate inferences which counsel @gshe jury to draw;
and,
h. to establish counsel’s credibility with the jury.

apop

E. Counsel should consider incorporating the pseshof proof the prosecutor
makes to the jury during opening statement in #fertse summation.

F. Whenever the prosecutor oversteps the bounpipér opening statement,
counsel should consider objecting, requesting arialisor seeking cautionary
instructions, unless tactical considerations sugggherwise.

19. Preparation for Challenging the Prosecution’ase
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A. Counsel should attempt to anticipate weakneissti®e prosecution’s proof
and consider researching and preparing correspgmdations for judgment of acquittal.

B. Counsel should consider the advantages aadvhstages of entering into
stipulations concerning the prosecution’s case.

C. In preparing for cross-examination, counselsth be familiar with the
applicable laws and procedures concerning crossyegions and impeachment of
witnesses. In order to develop material for imp@aent or to discover documents
subject to disclosure, counsel should be prepargdi¢stion witnesses as to the existence
of prior statements which they may have made optzdb

D. In preparing for cross-examination, counseiust:
a. consider the need to integrate cross-examinatianthteory of the defense,
and closing argument;
b. consider whether cross-examination of each indalighitness is likely to
generate helpful information;

c. anticipate those witnesses the prosecutor mightrcas case-in-chief or
in rebuttal;

d. consider a cross-examination plan for each of tiieipated witnesses;

e. be alert to inconsistencies in a witness’ testimony

f. be alert to possible variations in witness’ testiyio

g. review all prior statements of the witnesses andpaior relevant
testimony of the prospective witnesses;

h. have prepared a transcript of all audio or vidge teecorded statements

made by the witness;

where appropriate, review relevant statutes anal loalice policy and

procedure manuals, disciplinary records, and depart regulations for

possible use in cross-examining police witnesses;

j. be alert to issues relating to witness credibiiitg]uding bias and motive
for testifying; and,

k. have prepared, for introduction into evidencedaltuments which
counsel intends to use during the cross-examinatectuding certified
copies of records such as prior convictions ofwitaess or prior sworn
testimony of the witness.

E. Counsel should consider conductingpiat dire examination of potential
prosecution witness who may not be competent te garticular testimony, including
expert withesses whom the prosecutor may call. n€eluishould be aware of the
applicable law of the jurisdiction concerning congrey of witnesses in general and
admission of expert testimony in particular in arttebe able to raise appropriate
objections.

F. Before beginning cross-examination, counselikhascertain whether the

prosecutor has provided copies of all prior stateef the witnesses as required by
applicable law. If counsel does not receive pstatements of prosecution witnesses
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until they have completed direct examination, celislould consider making
appropriate motions or sanctions and, at a mininrequest adequate time to review
these documents before commencing cross-examination

G. Where appropriate, at the close of the prdsacs case and out of the
presence of the jury, counsel should move for gnueht of acquittal on each count
charged. Counsel should request, when neceshatythe court immediately rule on the
motion so that counsel may make an informed detigimut whether to present a
defense case.

20. Presenting the Defendant’s Case

A. Counsel should develop, in consultation witl ¢hent, an overall defense
strategy. In deciding on defense strategy, cowtsamlild consider whether the client’s
interests are best served by not putting on a defease and instead relying on the
prosecution’s failure to meet its constitutionatden of proving each element beyond a
reasonable doubt. Counsel should also considegattieal advantage of having final
closing argument when making the decision wheth@résent evidence other than the
client’s testimony.

B. Counsel should discuss with the client alihef considerations relevant to the
client’s decision to testify. Counsel should dteofamiliar with his or her ethical
responsibilities that may be applicable if therimsists on testifying untruthfully.
Counsel should maintain a record of the advice ideml/to the client and the client’s
decision concerning whether to testify.

C. Counsel should be aware of the elements oh#imnative defense and know
whether, under the applicable law of the jurisdictithe client bears a burden of
persuasion or a burden of production.

D. In preparing for presentation of a defense cesunsel should, where
appropriate, do the following:

a. develop a plan for direct examination of each piabdefense witness;

b. determine the implications that the order of wisessmay have on the
defense case;

c. determine which facts necessary for the defense @as be elicited
through the cross-examination of the prosecutiantsesses;

d. consider the possible use of character witnesses;

e. consider the need for expert withesses and whdeaee must be
submitted to lay the foundation for the expert'sitaony;

f. review all documentary evidence that must be pteseand,

g. review all tangible evidence that must be presented

E. In developing and presenting the defense casmsel should consider the
implications it may have for a rebuttal by the mastor.
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F. Counsel should prepare all witnesses for tlaed possible cross-
examination. Where appropriate, counsel shoulnl allvise witnesses of suitable
courtroom dress and demeanor.

G. Counsel should conduct redirect examinatioapgsopriate.

H. At the close of the defense case, counselldhhenew the motion for a
directed verdict of acquittal on each charged count

21. Preparation of the Closing Argument

A. Counsel should be familiar with the substamtimits on both prosecution and
defense summation.

B. Counsel should be familiar with the court gjlapplicable statutes and law,
and the individual judge’s practice concerning tim@ts and objections during closing
argument, as well as provisions for rebuttal argunbg the prosecution.

C. In developing closing argument, counsel’s argat should reflect his or her
theory of the case. Counsel should review thegedings to determine what aspects can
be used in support of defense summation and, wapgpriate, should consider:

a. highlighting weaknesses in the prosecution’s case;
b. describing favorable inferences to be drawn froendhidence;
c. incorporating into the argument:
I. helpful testimony from direct and cross-examination
ii. verbatim instructions drawn from the jury charged.a
ii. responses to anticipated prosecution arguments;
d. and the effects of the defense argument on theepubsr’s rebuttal
argument.

D. Whenever the prosecutor exceeds the scopermiiggble argument, counsel
should consider objecting, requesting a mistriakeeking cautionary instructions unless
tactical considerations suggest otherwise. Sudic#d considerations may include, but
are not limited to, the following:

a. whether counsel believes that the case will reswdtfavorable verdict for
the client;

b. the need to preserve the objection for appellatewe or,

c. the possibility that an objection might enhancedigaificance of the
information in the jury’s mind.

22. Jury Instructions
A. Counsel should be familiar with the approgiatles of court and the

individual judge’s practices concerning ruling aogosed instructions, charging the
jury, use of standard charges, and preserving tbjecto the instructions.
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B. Counsel should always submit proposed jurtrugsions in writing.

C. Where appropriate, counsel should submit nuadibns of the standard jury
instructions in light of the particular circumstascoof the case, including the desirability
of seeking a verdict on a lesser included offer@Geunsel should provide citations to
appropriate law in support of the proposed insiounst

D. Where appropriate, counsel should object tbargue against improper
instructions proposed by the prosecution.

E. If the court refuses to adopt instructionuexied by counsel, or gives
instructions over counsel’s objection, counsel sthtake all steps necessary to preserve
the record, including ensuring that a written copyproposed instructions is included in
the record along with counsel’s objection.

F. During delivery of the charge, counsel shdddalert to any deviations from
the judge’s planned instructions, object to dewiadiunfavorable to the client, and, if
necessary, request additional or curative instuasti

G. If the court proposes giving supplementalringions to the jury, either upon
request of the jurors or upon their failure to teaoverdict, counsel should request that
the judge state the proposed charge to counselebitfis delivered to the jury. Counsel
should renew or make new objections to any additiorstructions given to the jurors
after the jurors have begun their deliberations.

H. Counsel should reserve the right to make edmepto the jury instructions
above and beyond any specific objections that wexde during the trial.

23. Obligations of Counsel at Sentencing Hearing

A. Among counsel’s obligations in the sentengngcess are the following:

a. where a client chooses not to proceed to triggéngure that a plea
agreement is negotiated with consideration of #r#ecing, correctional,
financial, and collateral implications;

b. to ensure the client is not harmed by inaccurdtgnmation or information
that is not properly before the court in deterngnihe sentence to be
imposed,;

c. to ensure all reasonably available mitigating anfable information
which is likely to benefit the client is presentedhe court;

d. to develop a plan which seeks to achieve the heastictive and
burdensome sentencing alternative that is mosipéaicke to the client and
which can reasonably be obtained based on thedadtsircumstances of
the offense, the defendant’s background, the agdpkcsentencing
provisions, and other information pertinent to $ke@atencing decision;

e. to ensure all information presented to the coulttvimay harm the client
and which is not shown to be accurate and trutlofuis otherwise
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improper, is stricken from the text of the pre-s&e investigation report
before distribution of the report; and,

to consider the need for and availability of seoteg specialists, and to
seek the assistance of such specialists whenevearted and possible.

24. Sentencing Options, Consequences and Procedsire

A. Counsel should be familiar with the sentengingvisions and options
applicable to the case, including:

apop
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K.

any minimum sentences and any exceptions;

deferred sentences, suspended sentences, andahiaeyprograms;
the effect of confidential criminal justice inforiman;

probation or suspension of sentence and permissiolditions of
probation;

the potential of recidivist sentencing;

fines, associated fees, court costs;

victim restitution;

reimbursement of attorneys’ fees;

imprisonment including any mandatory minimum regments;

the effects of mental disease or defect, or thdigagon of MCA §46-14-
311,312, “Guilty But Developmentally Disabled”; and

civil forfeiture implications of a guilty plea.

B. Counsel should be familiar with direct and atdral consequences of the
sentence and judgment, including:

a.
b.
C.

o

credit for pre-trial detention and credit againse$ imposed;

parole eligibility and applicable parole releaseges;

place of confinement, level of security, and cléssiion criteria used by
Department of Corrections;

eligibility for correctional and educational progrs;

availability of drug rehabilitation programs, psiathic treatment, health
care, and other treatment programs;

deportation and other immigration consequences;

loss of civil rights;

impact of a fine or restitution and any resultimgldiability;

possible revocation of probation or possible retioosof parole status if
client is subject to a prior sentence;

suspension of a motor vehicle operator’s permit;

prohibition of carrying a firearm;

other consequences of conviction including, butlimoted to, the
forfeiture of professional licensure, the inelidjilyi for various
government programs including student loans, resgish as a sex
offender and/or violent offender, loss of publiaibmg, and the loss of the
right to hold public office; and,

m. potential federal consequences.
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C. Counsel should be familiar with the senten@raredures, including:

a.

the effect that plea negotiations may have uporsémeencing discretion
of the court;

the availability of an evidentiary hearing and #pgplicable rules of
evidence and burdens of proof at such a hearing;

the use of “Victim Impact” evidence at any sentegdiearing;

the right of the defendant to speak prior to beiegtenced,;

any discovery rules and reciprocal discovery rttes apply to sentencing
hearings;

the use of any minimum sentences;

any restrictions that may be placed on parole loero¢arly release; and,
the possibility of any increases in sentencing tdug persistent felony
offender notice and any possible challenges to sotice.

D. Where the Court uses a pre-sentence repomsebshould be familiar with:

a.

b.
C.

d.

the practices of the officials who prepare the ggatence report and the
defendant’s rights in that process;

the access to the pre-sentence report by coundehardefendant;

the prosecution’s practice in preparing a memorandn punishment;
and,

the use of a sentencing memorandum by the defense.

E. Counsel shall, where appropriate, attend argyview with the client, review
any pre-sentencing homework, and review the préeger investigation report with the

client.

25. Preparation for Sentencing

A. In preparing for sentencing, counsel shouldsoder the need to:

a.

Inform the client of the applicable sentencing ieguents, options, and
alternatives, and the likely and possible consece®of the sentencing
alternatives;

Maintain regular contact with the client prior teetsentencing hearing,
and inform the client of the steps being takenrgppration for
sentencing;

Obtain from the client relevant information condgagnisuch subjects as
his or her background and personal history, primniaal record,
employment history and skills, education, mediésidry and condition,
financial status, and family obligations, as wellsaurces through which
the information provided can be corroborated;

Inform the client of his or her right to speakla sentencing proceeding
and assist the client in preparing the any statémodme made to the court,
taking into consideration the possible consequetiadsany admission of
guilt may have upon an appeal, subsequent redriatial on other
offenses;
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Inform the client of the effects that admissiond ather statements may
have upon an appeal, retrial, parole proceedinmgsther judicial
proceedings, such as forfeiture or restitution peattings;

Prepare the client to be interviewed by the offipi@paring the pre-
sentencing report and be present during any suehviaw. Counsel shall
also review any pre-sentence investigation repdlt thie client
sufficiently in advance of the sentencing hearimgltow adequate time to
rebut any inaccurate information in the PSI report.

Inform the client of the sentence or range of serege counsel will ask the
court to consider; if the client and counsel disagis to the sentence or
sentences to be urged upon the court, counselisf@iin the client of his
or her right to speak personally for a particukmtence or sentences;

. Collect documents and affidavits to support theedsé position and,

where relevant, prepare witnesses to testify asémeencing hearing;
where necessary, counsel should specifically reaghesopportunity to
present tangible and testimonial evidence; and,

Inform the client of the operation of the SenteRewiew Division and the
procedures to be followed in submitting any possg@antence to them for
review, if applicable.

26. The Prosecution’s Sentencing Position

Counsel should attempt to determine whether thegauaion will advocate that a
particular type or length of sentence be imposatkss there is a sound tactical reason
for not doing so.

27. The Sentencing Process:

A. Counsel should be prepared at the sentencmepding to take the steps
necessary to advocate fully for the requested seatand to protect the client’s interest.

B. Counsel should be familiar with the procedwreailable for obtaining an
evidentiary hearing before the court in connectiath the imposition of sentence.

C.

In the event there will be disputed facts bethe court at sentencing, counsel

should consider requesting an evidentiary hearifpere a sentencing hearing will be
held, counsel should ascertain who has the burflproving a fact unfavorable to the
client, be prepared to object if the burden is @thon the defense, and be prepared to
present evidence, including testimony of witnesgespntradict erroneous or misleading
information unfavorable to the defendant.

D. Where information favorable to the defendaitltlve disputed or challenged,
counsel should be prepared to present supportiggmrse, including testimony of
witnesses, to establish the facts favorable ta#iendant.
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E. Where the court has the authority to do sansel should request specific
orders or recommendations from the court concerthiaglace of confinement,
probation or suspension of part or all of the secde psychiatric treatment, or drug
rehabilitation.

F. Where appropriate, counsel should preparelibit to personally address the
court.

28. A Motion for a New Trial:

A. Counsel should be familiar with the proceduaesilable to request a new trial
including the time period for filing such a motidhe effect it has upon the time to file a
notice of appeal, and the grounds that can bedaise

B. When a judgment of guilty has been enteredhagéhe client after trial,
counsel should consider whether it is appropriatide¢ a motion for a new trial with the
trial court. In deciding whether to file such atioa, the factors counsel should consider
include:

a. The likelihood of success of the motion, giveniagure of the error or
errors that can be raised; and,

b. The effect that such a motion might have upon @ferttlant’s appellate
rights, including whether the filing of such a nowtiis necessary to, or
will assist in, preserving the defendant’s rightdtse on appeal the issues
that might be raised in the new trial motion.

29. The Defendant’s Right to an Appeal:

A. Following conviction at trial, counsel shouidorm the client of his or her
right to appeal the judgment of the court and #t@a that must be taken to perfect an
appeal.

B. Where the client takes an appeal, trial cousiseuld cooperate in providing
information to appellate counsel (where new couisskeandling the appeal) concerning
the proceedings in the trial court.

30. Defendant’s Right to Apply to the Sentence Raw Panel
Where applicable, counsel should ensure thatlibetds informed of the
procedure available for requesting a review ofdniber sentence by the Sentence

Review Division of the Montana Supreme Court, al asthe advantages and
disadvantages of seeking such review.
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31. Defendant’s Right Post Conviction Relief

Where applicable, counsel should ensure that teatas informed of the
procedure available for requesting post convictalief, as well as the advantages and
disadvantages of seeking such review.

VII.  STANDBY COUNSEL IN CRIMINAL CASES .

Goal: To provide standby assistance to criminal deindants who are proceeding
pro se while insuring their individual dignity and autonomy. Standby
counsel’s participation shall never destroy the juy’s perception that the
defendant is representing himself and the defendarshall personally manage
and conduct his own defense. Attorneys providing@ndby assistance shall
comply with the general standards for public defendrs as well as these
specific standards.

1. Defense counsel acting as standby counsel $hal

A. Permit the accused to make the final decisamnall matters, including
strategic and tactical matters relating to the cahdf the case.

B. If the defendant requests assistance, britige@ttention of the defendant
matters beneficial to him;

C. Not actively participate in the conduct of thefense unless specifically asked
to do so by the defendant.

D. Assist the defendant in overcoming routinecpttural or evidentiary obstacles
that the defendant has clearly shown he wishesrptete.

E. Help to ensure the defendant’s compliance téisic rules of courtroom
protocol and procedure.

2. Standby counsel shall be prepared to assume regentation of the
Defendant at any stage of the proceedings

VIIl. FACILITIES AND SUPPORT SERVICES:
1. Public defender offices should have a budgebperating expenses that

provides for a professional quality office, libragnd equipment comparable to the
prosecutor’s office.
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2. Public defender office budgets should inclfidels for procurement of
experts and consultants, ordering of minutes aatstripts on an expedited basis, and
for the procurement of other necessary services.

3. In all assigned cases, reasonable compendatienpert withesses necessary
to preparation and presentation of the case shalrwvided, subject to prior approval by
the Office of the State Public Defender. Expethess fees should be maintained and
allocated from funds separate from those providedeiyal services.

4. All public defender offices, and all contrattorneys, shall make
arrangements to maintain the confidentiality ogitiinformation. This includes physical
security for confidential documents, exhibits, &helctronic communications. Part of this
obligation includes requiring outside contractdrattmay have access to confidential
information to sign a confidentiality agreementaform provided by the Office of the
State Public Defender. Examples of personnel wightibe required to sign such an
agreement are IT personnel who have access to@®iosmputer system and janitorial
personnel who have physical access to counseltseoff

IX.  COMPENSATION .

Goal: Parity of resources with the Prosecution ismessential part of effective
representation. This includes parity in salariesdr full time staff attorneys
and a reasonable hourly rate for contract attorneys

1. Counsel providing public legal representatod staff should be compensated
at a rate commensurate with their training and B&pee. To attract and retain qualified
personnel, compensation and benefit levels shaalkeboial to those of attorneys and staff
in prosecutorial offices in the area. Compensasgioould be computed as follows:

A. Regional Public Defenders shall be compensated &ss than the rate
and with the same adjustments, including experiamcklongevity, as the
salary for the County Attorneys of the largest dgun which the
Regional Public Defender Office is located, inchglall retirement
funding and benefits.

B. The Chief Public Defender shall be compensatedatieacommensurate
with the position’s duties and responsibilitieking into account the
compensation paid to prosecutors with similar respulities.

C. In contracts for public legal representation, tbettacting firm or counsel
shall affirmatively represent in its contract thatcompensating counsel
providing services pursuant to the terms of thdremt, consideration has
been given to the rate commensurate with an eqaafigrienced assistant
public defender in that county or the nearest gpaaat in which a public
defender office is located.

2. Contracts not awarded on an hourly basis shonaldide for extraordinary
compensation over and above the normal contracistéor cases which require an
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extraordinary amount of time and preparation, deatmalty cases, and cases resulting in
extended trials.

3. When compensating counsel providing servicearohourly basis, the Office
of the State Public Defender shall pay at an howatg to be established by the Montana
Public Defender Commission. The Commission sleaflew the rate at least annually to
determine whether it is a reasonable amount. dretlent the rate should be increased,
requests shall be made to the appropriate funditigpaties for additional funds.

4. Funding shall be sought for Fiscal Year 2@DBitrease the contract rate.
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X. REPRESENTATION STANDARDS FOR APPELLATE ADVOCACY

Goal: To actively and effectively represent clientin the appellate process by
presenting for appellate review all legal issues #t have a reasonable
probability of resulting in reversal of the client’s conviction or
commitment, or improving his or her legal position. Attorneys
representing appellants shall comply with the gene standards for
public defenders as well as these specific Standaxd

1. TRAINING.

A. The attorney will receive a minimum of twenB0{ hours of training specific
to the Rules of Appellate Procedure, including atalgle pleadings, deadlines, citations
to the record and authority, procedural and suliseafegal issues, and applicable rules
of professional conduct.

B. Counsel shall reserve regular time to keepeturwith the statutes, rules, and
cases regarding both procedural and substantiat ilegues.

C. Counsel shall participate, whether as anuogdr or student, in regular
training events as directed by the Chief Appell¢¢ender and shall endeavor to
improve professionally to the benefit of his or bients.

2. HANDLING THE CASE*

A. As soon as feasible after conviction or comneitity appellate counsel should
confer personally with the appellant to discussddige. Counsel should explain the
meaning and consequences of the court’s judgmenekhss the right to an appeal and a
general outline of the appellate process.

B. Counsel shall, within the time frame set farthhe Rules of Appellate
Procedure, request all transcripts and case records

C. Counsel shall promptly review all transcriptsl @ase records and discuss the
matter with trial counsel.

D. After reviewing the record, counsel shouldfeomith the appellant and
discuss whether, in his or her professional judgntbere are meritorious grounds for
appeal and the probable results of an appeal. $ebshould explain the advantages and
disadvantages of an appeal. The decision wheath@oteed with the appeal must be the
client’'s own.

! These standards assume that trial counsel hdsafil@ppropriate post-trial motions as well asimdly
Notice of Appeal
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E. Counsel shall be diligent in expediting thedly submission of the appeal and
shall comply with all applicable rules regardingndact, pleadings, deadlines, and
citations to authority.

F. Counsel shall not abandon an appeal soleth@ibasis of his or her own
determination that the appeal lacks merit, buteragimould advance any sound basis for
changing the law. If, after conscientious analysmginsel determines that there are no
non-meritorious grounds for appeal, counsel sh@alldw the procedures outlined in
Anders v. California386 U.S. 738 (1967) and 846-8-103 MCA. Counballgliscuss
with the client the termination that counsel haslenand give due consideration to the
wishes of the client.

G. If counsel, after investigation, is satisftedt another lawyer who served in an
earlier phase of the case did not provide effedssstance, and those facts appear on
the record, he or she should seek appellate feli¢he client on that ground. If counsel
is satisfied that a prior attorney did not provatfective assistance and the facts do not
appear on the record, counsel should advise taetckegarding post-conviction rights
and, if the appeal is not successful, file the appate post-conviction petitions.

H. After exercising independent professional meégt, which may include
omitting issues too weak or tenuous to securefrefidistractive of superior claims,
counsel should assert claims which are supportdatéyecord and which will benefit the
client if successful.

I. Counsel should be scrupulously accurate iarrgfg to the record and the
authorities upon which counsel relies in the bnigfand oral argument.

J. Counsel should seek editing assistance aatlfisgdback from at least one
other attorney before filing a brief or a subst@mntnotion. If oral argument is granted,
counsel should prepare appropriately, includindigpating in a moot court session.

K. Counsel shall periodically apprise the cliehthe progress of the case and
copy the client on all pleadings filed or received.

L. When an opinion is issued, counsel shall pribymgommunicate the outcome
to the client and explain remaining remedies, iditig the right to post-conviction relief,
and the scope of further representation. Thisrmédion, with particular emphasis on
applicable deadlines, should be memorialized ettad to the client.

M. Counsel shall apply professional judgment wdetermining whether to file a
petition for re-hearing or a petition foertiorari to the United States Supreme Court. If
counsel believes that the client has a valid clainmeffective assistance of counsel,
counsel should conduct the appropriate investigadiad file a timely petition for post-
conviction relief.
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N. When counsel’s representation terminates, selshall cooperate with the
client and any succeeding counsel in the transomssi the records, transcripts, files, and
other information pertinent to post-conviction peedings.
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XI. REPRESENTATION STANDARDS FOR POST-CONVICTION
PROCEEDINGS

GOAL: To actively and effectively represent clientdn post-conviction
proceedings by evaluating the case, conducting tla@propriate
investigation, and presenting all factual and legailssues that have a
reasonable probability of resulting in the vacationof the client’s
conviction or materially improving his or her legal position. Attorneys
representing clients in post-conviction proceedingshall comply with
the general standards for public defenders as wedls these specific
Standards and with Section 46-21-101 et seq.

1. APPOINTMENT

A. When a court determines an attorney shall [poiayped in a post-conviction
proceeding, the Appellate Defender Office shaligasthe case to a contract attorney.

2. TRAINING

A. The attorney will receive a minimum of twerfB0) hours of training specific
to the representation of clients in the post-caicprocess.

B. Counsel shall become familiar with the ap@ieastatutes and case law
including civil, pretrial discovery, and motiondes. Counsel shall be familiar with
deadline issues, acceptable pleadings, as wedllegsrocedural and substantive legal
issues relating to the post-conviction process.

C. Counsel shall reserve regular time to keepecinwith the statutes, rules, and
cases regarding both procedural and substantiat ikspes.

D. Counsel shall participate, whether as anuastr or student, in regular
training events and shall endeavor to grow professily to the benefit of his or her
clients.

3. HANDLING THE CASE

A. As soon as feasible after appointment, cousiselild confer personally with
the client to discuss the case. Counsel shoulthiexine scope of and procedures
applicable to the post-conviction process.

B. Counsel shall promptly request all transcraptd case records. Counsel shall

request appropriate releases from the client aochptly request complete attorney files.
Counsel shall conduct an appropriate investigadimh interview relevant witnesses.
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C. Counsel shall promptly review all transcriatgl case records and discuss the
matter with trial counsel as well as appellate s@liand conduct other appropriate
investigation into matters that are not of record.

D. After reviewing the record and conducting #ppropriate investigation,
counsel should confer with the client and discugsther in his or her professional
judgment there is the need for filing an amendddipe for post-conviction relief,
including a petition for DNA testing, and probabésults of pursuing this avenue.
Counsel should explain the advantages and disaalyesibf pursuing post-conviction
relief, as provided by these Standards.

E. If counsel, after investigation, is satisftedt another lawyer who served in an
earlier phase of the case did not provide effe@ssstance, counsel should pursue relief
for the client on that ground.

F. In preparing an amended petition, and after@sing independent
professional judgment, which may include omittisgues too weak or tenuous to secure
relief or distractive of superior claims, coundebsgld assert claims which are supported
by the record and which will benefit the cliensiccessful.

G. Counsel shall be diligent in expediting theely submission of an amended
petition for post-conviction relief, keeping in ndithe corresponding federal
requirements fohabeas corpus relief, and shall comply with all applicable rules
regarding conduct, pleadings, submission of supmpdvidence, deadlines, and citations
to authority.

H. Counsel should be scrupulously accurate erneig to the record and the
authorities upon which counsel relies in the bnigfand oral argument.

I. Counsel should seek editing assistance arad fegdback from at least one
other attorney before filing a brief or a subst@ntnotion and shall prepare appropriately
for hearings, including interviewing and subpoegaiitnesses and locating, obtaining,
and preparing to present the appropriate evidence.

J. Counsel shall appear with the client at thentk hearing for post-conviction
relief and/or DNA testing. Counsel shall presét witnesses, exhibits, and arguments
that, in his or her professional judgment, are rliksty to result in relief for the client.

K. Counsel shall periodically apprise the cliehthe progress of the case and
copy the client on all pleadings filed or received.

L. When an opinion is issued, counsel shall pribyrgpmmunicate the outcome
to the client and explain remaining remedies aedsttope of further representation. This
information, with particular emphasis on subsequeaidlines, should be memorialized
in a letter to the client. Counsel has a contigudaty to represent the client on appeal.
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M. Counsel shall apply professional judgment wtetermining whether to file
an appeal, a petition féwabeas corpus relief in federal court, or a petition foertiorari
to the United States Supreme Court. Any decisiatl e reviewed by the Chief
Appellate Defender.

N. When counsel’s representation terminates, selshall cooperate with the

client and any succeeding counsel in the transonssi the record, transcripts, file, and
other pertinent information.
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XIl. REPRESENTATION STANDARDS FOR SENTENCE REVIEW
GOALS:

To actively and effectively represent clients in th sentence review process by
evaluating the case and giving the client approprig advice as to whether to
pursue sentence review and, if the client elects pyoceed, to present all
information and arguments supporting the impositionof a more favorable
sentence. Attorneys representing clients in sente@ review proceedings shall
comply with the general standards for public defendrs as well as these
specific Standards.

1. TRAINING:

A. The attorney will receive a minimum of twerfB0) hours of training specific
to the representation of clients in the sentencieweprocess.

B. Counsel shall become familiar with the ruléshe Sentence Review Division
as well as the applicable statutes and case law.

C. Counsel shall become familiar with the ranfjsemtences imposed for a
particular offense and the factors that have afittihe imposition of a particular
sentence within that range, as well as with metlud@scessing that information.

2. HANDLING THE CASE:

A. If a client receives a qualifying sentenceltcounsel shall advise the client of
the right to sentence review and give the clieprapriate advice as to whether to pursue
sentence review.

B. Counsel shall advise the client that, uponensvand within the limits fixed by
law, his or her sentence may be raised, lowereckroain the same. Counsel shall
discuss with the client whether in his or her pssfenal judgment there is a reasonable
chance of obtaining a more or less severe sentédboensel should explain the
advantages and disadvantages of proceeding tonsenteview. The decision whether to
proceed with the sentence review must be the Wiemn.

C. If the client decides to proceed to sentepeew, counsel shall assist him or
her in filing a timely application for sentence iew.

D. Counsel shall gather and review all informatielevant to the sentencing
determination including, pre-sentence reports,amdother records, documents, or
exhibits relevant to the review proceedings.

E. Counsel shall conduct an appropriate investigand interview relevant
witnesses.
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F. Counsel shall make an evaluation as to whetigeclient’s sentence is more or
less harsh than sentences for similar offenseslaaitldetermine what factors distinguish
the client’s case, either positively or negatively.

G. Counsel shall appear with the client at hiearsentence review hearing and

present the witnesses, exhibits, and argumentsithiais or her professional judgment,
are most likely to result in a sentence reduction.
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XIll. STANDARDS FOR REPRESENTATION OF YOUTH IN YOU TH COURT
PROCEEDINGS

GOALS:

A.

B.

To zealously defend youth charged with delinquecy offenses and to
protect their due process rights.

To serve the stated interest of the youth, badependent from the
court and other participants in the litigation, including the youth’s
parents or guardians, and be unprejudiced and uncopromised in
representing the youth.

To exercise independent and professional judgmein carrying out
the duties assigned by the court and to participatéully in the case on
behalf of the youth. Attorneys representing a cliet subject to youth
court proceedings shall comply with the general stadards for public
defenders providing representation of an adult chaged with
violations of the criminal law, as well as the spétc Standards
contained herein.

To recognize that youth are at a critical stagef development and that
skilled juvenile defense advocacy will positivelympact the course of
clients’ lives through holistic and zealous repres#ation.

1. TRAINING:

A. To be eligible for assignment to representtlion youth court, counsel shall
receive a minimum of twenty (20) hours of trainingepresenting youth in youth court,
and complete a minimum of ten (10) hours of sugedion-the-job training in the duties,
skills, and ethics of representing youth in youblrt.

B. Counsel shall be knowledgeable in the follayameas:

a.

b.
C.
d.

ot

Titles 41 (Montana Youth Court Act), 45 (Crimesy& (Criminal
Procedure), Montana Code Annotated;

Child and adolescent development;

The services and treatment options for youth bathlly and statewide;
The role and makeup of youth placement committedskals’
management authorities (KMAS);

Local and state experts who are available to coasuyouth court cases
as well as perform evaluations of youth;

Pre-dispositional and dispositional services amdjams available
through the court and probation;

Brain development and the effect of neglect andnt@on brain
development;

The juvenile justice and child welfare systems;

Substance abuse issues;

Mental health issues;

Special education laws, rights and remedies;
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I.  School related issues including school disciplinaigcedures and zero
tolerance policies.

2. CASE PREPARATION:

A. Counsel shall solicit the support of socialrisers and other experts who
understand the public defender’s advocacy rolavestigate the various health and
social services that may be available to the youthe community.

B. Counsel’s role of advocate and advisor mudidsed on knowledge of the
range of services available to the youth.

C. Counsel shall advise the youth of all avadatyptions, as well as the practical
and legal consequences of those options.

D. Counsel shall advocate the youth’s expresbesgignd shall not substitute his
or her judgment about what is in the best intereStee youth. The primary role of
counsel is to represent the perspective of thehyalaine and not that of the youth’s best
interests or of the youth’s parents or guardiappdintment of a guardian-ad-litem to
investigate the best interests of the child is #enavithin the exclusive province of the
court.

E. Counsel shall ensure that children do not ezappointment of counsel.
Counsel should be assigned at the earliest postdue of the youth court proceeding.
Furthermore, counsel shall actively represent thetyat all stages of the proceeding.
When the public defender becomes aware of therasgigt, the public defender shall
meet with the youth as soon as possible and seffiigi before any scheduled hearing or
proceeding, including the probable cause or deieritearing, to permit effective
preparation.

F. When meeting with the youth for the first tinseunsel shall identify himself

or herself by name and affiliation, if appropriatéthe first meeting takes place in a
detention, mental health, or other healthcareifgctounsel shall explain that he or she
is not a member of the facility staff. Counsellkimiorm the youth their conversation is
confidential and that the matters they discuss lshoot be revealed to facility staff or
others, including the youth’s parent or guardiamrder to preserve the attorney-client
confidentiality. Counsel shall also inform the jfothat he or she has a right to remain
silent.

G. Counsel shall maintain the attorney-clientiggge with the understanding
that the attorney represents the youth alone ahthag/outh’s parents or guardians. The
potential for a conflict of interest between thewsed juvenile client and his or her
parents should be clearly recognized and acknowd§ounsel should inform the
parent that he or she is counsel for the youthtlhatin the event of a disagreement
between a parent or guardian and the youth, coumsadjuired to serve exclusively the
interest of the youth.
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H. During the conference, counsel shall:

a.
b.

Explain the charges and possible dispositions;

Explain the youth court process, timelines, andrtihe of all the parties
involved, such as judge, prosecutor, probatiorf,ggafirdian ad-litem,
counsel, youth and parent;

Inform the youth and parent not to make statem@endésyone concerning
the offense;

Obtain signed releases by the youth and paremhéatical and mental
health records, school records, employment recarts$ pther necessary
records. Counsel should advise the youth of thential use of this
information and the privileges that attach to thfsrmation;

Obtain information from the youth concerning thet$eof arrest and
charges and whether there were any statements medesses, co-
defendants, and other relevant information.

I. If the youth is detained, counsel must focpsruobtaining information
relevant to the determination of pre-adjudicationditions of release. Such information
should generally include:

a.
b.

c.
d.

Youth’s residence and length of time at the residen

Youth’s legal custodian and physical custodian wigimes, addresses, and
phone numbers;

Mental and physical health and employment backgtoiirany;

School placement, status, attendance, and whétbeouth qualifies for
special education;

Whether the youth or the youth’s family had pregi@ontact with the
youth court system and the outcome of that contact;

Adults possibly willing to assume responsibility the youth;

Useful social information, including the youth’srhe behavior, school
performance, involvement with special educatiowises, past or present
employment, and other information concerning thetlys ability to stay
out of trouble if released, and the parent’s apbttit control and discipline
the youth.

J. If counsel is unable to communicate with thatl because of language or
other disability, counsel shall secure the assigtar such experts as are necessary to
communicate with the youth.

K. Whenever the nature and circumstances ofdke permit, counsel should
explore the possibility of informal adjustment un@et1-5-130, MCA.

L. Counsel shall actively prepare the youth fay aterview with the youth
probation officer and accompany the youth at arch saterview.

M. If the court requires the posting of a bomaliesel should discuss with the
youth and his or her parent or guardian the prowsdilnat must be followed. Where the
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youth is not able to obtain release under the ¢mmdi set by the court, counsel should
consider pursuing modifications of those conditions

3. HANDLING THE CASE:

A. In preparation for the probable cause heamognsel should:

a. Review all evidence to identify relevant and mefdos pretrial motions;
b. Be fully informed of the rules of evidence, couwtes, and the law with
relation to all stages of the hearing processabalfar with legal and
evidentiary issues that can reasonably be antaijtat arise in the

adjudicatory hearing;

c. Be familiar with the substantive and procedural tegarding the
preservation of legal error for appellate review;

d. Be aware of the confidentiality provisions thattpar to youth court
proceedings;

e. Prepare the youth and, when appropriate, the ysgidrent or guardian,
for the proceeding by explaining the process aatlttie probation officer
may contact them to get information; stress theoirtgmce of providing
the probation officer with factually accurate infaation.

B. During the probable cause hearing, counsallghase the testimony at the
hearing as a discovery tool and elicit as muchrinédion as possible about the facts and
circumstances of the case.

C. If probable cause is found, counsel shall afgu the least restrictive
placement for the youth pending arraignment.

D. Counsel shall promptly investigate the caRegardless of whether the youth
wishes to admit guilt, counsel shall ensure thatdarges in the disposition are factually
and legally correct and that the youth is awaranyf potential defense to the charges.

E. When conducting the investigation, counselu&tio

a. Obtain the arrest warrant, petition, and copieallotharging documents in
the case to determine the specific charges tha bagn brought against
the youth;

b. Obtain the police reports and any other recordsya@nts, and
statements;

c. Research relevant law to determine the elemeritseofffenses charged
and defenses available; interview all witnessesrfave and adverse and
obtain any criminal or juvenile history of the wetsses;

d. Ascertain if there is physical evidence and malampt requests to
examine and view the crime scene if possible;

e. Determine whether an expert is needed to asspsearation of the
defense or to rebut the prosecution’s case.
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F. In preparation for the adjudicative hearingymsel should review all
statements, reports, and other evidence to deterwinether motions are appropriate.

G. At the adjudicative hearing, counsel shalleveht benefits the youth,
examine
and cross-examine adverse lay and expert withesseshallenge other non-testimonial
evidence.

H. Counsel shall offer evidence favorable toyheth’s case and present lay and
expert witnesses, if available.

[. Prior to engaging in plea negotiations, colinsest ensure that the youth and
parent understand the concept of plea bargainiggmeral, as well as the details of any
specific plea offer made to him or her.

J. Counsel should make it clear to the youthttmaultimate decision to enter the
plea has to be made by the youth.

K. Counsel should investigate and candidly explaithe youth the prospective
strengths and weaknesses of the case for the ptaseand defense, including the
availability of prosecution witnesses, concesseams benefits which are subject to
negotiation, and the possible consequences ofdngiaation of delinquency.

L. Counsel should also ascertain and advise aghyof the court’s practices
concerning disposition, recommendations, and wavdi of pleas or admissions.

M. Counsel’'s recommendation on the advisabilftg plea or admission should
be based on a review of the complete circumstapicé® case and the youth'’s situation.
Such advice should not be based solely on the jmatknowledgement of guilt or
solely on a favorable disposition offer.

N. The youth shall be kept informed of the stattithe plea negotiations.

O. Where counsel believes that the youth’s desire not in the youth’s best
interest, counsel may attempt to persuade the youthange his or her position. If the
youth remains unpersuaded, however, counsel slasslare the youth that he or she will
defend the youth vigorously.

P. Notwithstanding the existence of ongoing plegotiations with the
prosecution, counsel should continue to prepardramas$tigate the case in the same
manner as if it were going to proceed to an adptdiy hearing on the merits.

Q. Counsel should make sure that the youth isfully prepared to participate in
the procedures required and used in the particolairt.
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R. Counsel must also be satisfied that the glealuntary, that the youth
understands the nature of the charges, that therdaictual basis for the plea or
admission, that the witnesses are or will be alllaand that the youth understands the
right being waived.

S. Counsel must consider whether an admissidrcanhpromise the youth or the
youth’s family’s public assistance or immigratidatsis. If it does, the youth may need
to reconsider the decision to plead.

T. Counsel should be aware of the effect thelyswdmission will have on any
other court proceedings or related issues, suphamtion or school suspension.

U. In preparation for the disposition hearingjresel should:

a. Explain to the youth and parent or guardian, ifleaple, the nature of the
dispositional hearing, the issues involved, andalternatives open to the
court;

b. Explain fully and candidly the nature, obligatioasd consequences of
any proposed dispositional plan, including the nregof conditions of
probation, the characteristics of any institutiomtfich commitment is
possible, and the probable duration of the youttsponsibilities under
the proposed dispositional plan.

V. Counsel should be familiar with and consider:
a. The dispositional alternatives available to thertand any community
services that may be useful in the formation ofspakitional plan
appropriate to the youth’s circumstances;

b. The official version of the youth’s prior recordsany;

c. The position of the probation department with respe the youth;

d. The prosecutor’s sentencing recommendation;

e. Using a creative interdisciplinary approach by aodirating with
educational advocates, social workers, and cigéllservice providers;

f. The collateral consequences attaching to any pessigposition;

g. Any victim impact statement to be presented tocthat;

h. Requesting a continuance for disposition at a ldate; and,

i.

Securing the assistance of psychiatric, psychokbgnsedical, or other
expert personnel needed for the purposes of evahjaonsultation, or
testimony with respect to the formation of a disposal plan.

W. Counsel shall provide the youth with continsitegal representation
throughout the youth court process including, kaitlimited to, detention, pre-trial
motions or hearings, adjudication, disposition,tyghsposition, probation, appeal,
expungement, and sealing of records.

X. If counsel withdraws from representation ofoauth following adjudication

and disposition, counsel shall make all reasonetbtets to ensure that the youth is well
represented in matters that stem from the youttjisdication. This includes ensuring a
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smooth transfer of responsibility to new counsainanitoring of the detention status,
probation, treatment, and services provided andichted youth.

4. YOUTH WHO ARE SUBJECT TO THE JURISDICTION OF THE
DISTRICT COURT

A. To be eligible for assignment to representtiloMho are prosecuted either
under Section 41-5-206, MCA (filing in district adyprior to formal proceedings in
youth court) or Section 41-5-1602, MCA, (extendaaisdiction juvenile prosecution),
counsel shall be qualified to represent adultsgddmwith similar offenses and shall, in
addition, have received a minimum of ten (10) hadrsaining and a minimum of five
(5) hours of supervised on-the-job training ontihadling of juvenile transfer cases.

B. In preparing for the transfer hearing or fatesignation of extended
jurisdiction, counsel of record shall:

a. Be aware of the statutory findings the court muakenbefore transferring
jurisdiction and the case law governing these figd]

b. Fully advise the youth of his or her right to ategand the possible
consequence of transfer to youth court or remaimirtge district court;

c. Investigate the offense with which the youth isrgled sufficiently to
address the question of whether the nature offfease warrants
prosecution in district court;

d. Investigate the issue of community protection lgrviewing the youth’s
agents, teachers, counselors, psychologists, cotymaambers,
probation officers, religious affiliates, employeos any others who have
knowledge of the youth and can speak to his ofdudrof dangerousness;

e. Investigate the needs and stated interest of théhyas well as the
youth’s circumstances;

f. Provide the youth with full information and legalvéce sufficient for the
youth to make decisions concerning the transfeseiss

g. Prepare to present evidence and testimony to prénagrsfer, including
testimony by people who can provide helpful insigho the youth’s
character and who have a positive personal andédegsional view of the
youth; and,

h. Consider obtaining an independent evaluation fratefanse expert.
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XIV. REPRESENTATION OF A RESPONDENT IN A PROCEEDIN G FOR
INVOLUNTARY COMMITMENT — MENTAL ILLNESS

GOALS:

A. To actively and professionally serve as a zeais advocate for the
respondent who is the subject to a commitment proegling for a
mental disorder under §53-21-116, MCA.

B. To abide by specific mandatory standards of reg@sentation for Public
Defenders as attorney for the respondent in an inlontary
commitment proceeding.

C. To serve the stated interests of the respondenb be independent
from the court and other participants in the litigation, including the
respondent’s guardian, if any, and to be unprejudied and
uncompromised in representing the respondent.

D. To exercise independent and professional judgmein carrying out
the duties assigned by the Court and to participatéully in the case on
behalf of the respondent.

E. The term “involuntary commitment” in the follow ing standards
includes involuntary commitment and proceedings t@xtend the
involuntary commitment period.

1. TRAINING AND COMPETENCY:

A. A public defender assigned to represent aamdent in an involuntary
commitment proceeding shall have a thorough unaledatg of involuntary commitment
law as well as the mental health system.

B. To be eligible for assignment to represenpoesients in involuntary
commitment proceedings, counsel shall receive anmim of twenty (20) hours of
training and complete a minimum of ten (10) hoursupervised on-the-job training in
the duties, skills, and ethics of representing iantary commitment respondents. This
training shall include visits to a variety of treegnt facilities including the Montana State
Hospital. Counsel shall utilize training and supoovided by the Office of the State
Public Defender.

C. Counsel shall have basic knowledge of thestlaation of mental disorders
and the ability to read and understand medicaliteviogy related to mental disorders,
developmental disabilities, chemical dependenceatcwholism. Counsel shall be
familiar with the medications used to treat mediabrders, developmental disabilities,
and alcoholism. Counsel shall be aware of howragodar mental disorder,
developmental disability, chemical dependence aotadlism will affect attorney-client
communications and should recognize that commubitainay require special efforts
on the part of counsel.
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2. CASE PREPARATION:

A. Counsel shall solicit the support of socialrisers that understand the public
defender’s advocacy role to investigate the respotsl case and explore various mental
health and social services that may be availablee¢a@espondent in the community.

B. Counsel’s role of advocate and advisor mudidsed on knowledge of the
range of services available to the respondent.

C. Counsel shall advise the respondent of ailaa options, as well as the
practical and legal consequences of those options.

D. Counsel shall help the respondent find hisesrobjectives by advising him or
her about the probability of success in pursuirggéhoptions. If the respondent
expresses a desire to seek voluntary mental hiealitment or related social services,
counsel must give the respondent the necessarg@ndpriate advice and assistance to
pursue those desires.

E. Counsel shall advocate the respondent’s expveshes. The primary role of
counsel is to represent the perspective of theoretgnt alone, not the perspective of the
respondent’s relatives, friends or guardian. lditaeh, counsel will not substitute his or
her judgment about what is in the best interesh@frespondent. To the extent that a
respondent is unable or unwilling to express paabaishes, counsel must presume that
respondent does not wish to be involuntarily cortedit

F. Counsel shall meet with respondent as so@ossble after notification of his
or her assignment to an emergency detention ofuntary commitment case. This
meeting shall be conducted in private and shaliddd sufficiently before any scheduled
emergency detention proceeding or involuntary cament hearing to permit effective
preparation and allow pre-hearing assistance toesondent.

G. When meeting with the respondent for the fise, counsel shall identify
himself or herself by name and by affiliation, fpopriate. If the first meeting takes
place in a detention, mental health, or other hezdte facility, counsel shall make it
clear to the respondent that he or she is not abreenf the facility staff. Counsel shall
inform the respondent that their conversation igfidential and that the matters they
discuss should not be revealed to facility stafbthrers in order to preserve that attorney-
client confidentiality. Counsel shall also infothe respondent that he or she has the
right to remain silent prior to the commencemenamy court-ordered examination and
that the respondent cannot be examined withoyprisgence of counsel.

H. During the conference, counsel shall obtaegrspondent’s version of the
facts of the case, including:
a. The circumstances surrounding the filing of an lowtary commitment or
emergency detention petition;
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Qo

The names, addresses, and telephone numberspetsdins with
knowledge of the circumstances surrounding theluntary commitment
petition or emergency detention;

Any information about past psychiatric hospitali@aatand treatment;
Information to aid the exploration of alternatitescommitment;

The name of a mental health professional of respoiglchoice to
conduct an independent evaluation.

I. During the conference, counsel shall also:

a.

Explain what is happening and why, including thei®@n which the
respondent’s involuntary commitment is sought, aeffier a description of
the psychiatric examination and judicial hearinggedures;

Explain the respondent’s rights in the commitmeawotpss, including the
right to treatment, the right to refuse treatmant the right to an
independent evaluation;

Explain that the respondent may retain his or lmar counsel at his or her
own expense rather than accept representationebgpihointed public
defender;

Explain the respondent’s option to accept volunteggtment, the
procedures of exercising that option, and the legakequences of
voluntary admission to a mental health facilitygluding whether the
respondent is willing to accept voluntary treatmerd mental health
facility or other settings;

Obtain respondent’s consent to enter into negotiatfor settlement of the
case with the county attorney and with mental healbfessionals if the
respondent is willing and able to give informed semt to voluntary
mental health care or related social services adtamative to
involuntary commitment;

Discuss the desirability of a court hearing with tespondent; and,
Request the respondent’s written or oral permisgiarbtain access to
relevant records, including any facility recordsrarident reports.

J. After being notified of the appointment, coeinghall, in preparation of any
scheduled hearing, do the following:

a.

C.

Become thoroughly familiar with the statutory reganents governing
involuntary commitment in the jurisdiction, as wadl case law and court
rules;

Thoroughly review the petition, detention orderptiter documents used
to initiate proceedings, the screening reportpitedearing examination
reports, the medical records of the respondentzitikty records of any
facility in which the respondent has recently redidand any other
document relevant to the proceedings;

Attempt to interview all persons who have knowledgéhe
circumstances surrounding the involuntary commitinperition or
emergency detention, including the petitioners,pblce officers who
detained the respondent, the psychiatrists, saeters, and other

67 October 2008



persons who have examined or treated the respoddang the current
involuntary commitment or emergency detention peolaggs, previous
mental health treatment providers, if any; the oeslent’s family,
guardian or acquaintances; and any persons whgmoaide relevant
information or who may be supporting or adversen@stes at an
emergency detention or involuntary commitment hnggri

d. Facilitate the exercise of the respondent’s rightse examined by a
professional person of the respondent’s choice;

e. Discuss with the respondent the various medicatioatsthe respondent
has been prescribed to address the respondenttsinikess, including
the effectiveness of the medication, and the langiteffects and side
effects of each.

K. Counsel must ensure that a respondent’s conseoluntary treatment is
knowing and not a result of coercion or undue iafice. Counsel shall explain the
benefits and privileges of voluntary treatment aack to all respondents as part of
counsel’s efforts to make respondents aware afibns available to them.

L. If the respondent indicates that he or sheldvoansent to voluntary treatment,
counsel shall:

a. Ascertain whether the respondent was indeed awatdy electing to
convert to voluntary patient status, he or she agaseing to enter or
remain in a mental health facility or begin or ¢ooe to receive mental
health services; and,

b. Make certain that this agreement was not the proafubreats, unrealistic
promise, or other forms of coercion.

M. If counsel has determined that the respondartthsent to voluntary treatment
is knowing and uncoerced, counsel shall immedidtdg steps to secure the dismissal of
the involuntary commitment proceeding.

N. When, due to the respondent’s disability,affect of medication, or other
factors, counsel is unable to determine that tm¥esion to voluntary patient status was
made knowingly and voluntarily, he or she shallestigate the circumstances of the
respondent’s stated desire to voluntarily recaigatment.

3. COURT PROCEEDINGS:

A. Counsel should seek the most expedient anelyinesolution of the
involuntary commitment proceeding possible whileyiding effective and zealous
advocacy for the respondent. Counsel should a#¥% ghe continuance of any phase of
the involuntary commitment proceeding if it is nesary to effectively advocate for the
respondent.

B. Counsel should ensure that the respondentaxargise his or her right to a
jury trial. Counsel shall inform the respondenhdf or her right to a jury trial and
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explain the benefits and detriments of a jury taiatl a hearing in front of the judge
alone. Counsel shall immmediately notify the cauréspondent chooses a jury trial. If
the respondent waives his or her right to a jugl,tcounsel shall establish that the
waiver is knowing and voluntary.

C. Counsel shall ensure that a respondent agpagticipates in every stage of
the involuntary commitment process. Counsel stratburage the respondent to exercise
his or her right to be present at all hearingsurdel shall advise the respondent of the
legal basis under which the court will order diggea emergency detention,
commitment, conditional release, revocation or riicalion of a trial visit, outpatient or
community commitment, or an extension of the commaiit period, and how the court
will determine the length of commitment.

D. Counsel shall avoid using his or her authdotyaive respondent’s presence
at the hearing, except when attending would selygaspardize the respondent’s mental
or physical condition and an alternative locationthe hearing in surroundings familiar
to the respondent would not prevent such advefeetsfupon the respondent’s mental
condition.

E. If the respondent waives the right to be presmunsel shall make a record of
his or her advice to the respondent regardingigid to be present and the choice to
waive that right. In such circumstances, counisall snake a record of the facts relevant
to the respondent’s absence from the hearing.

F. If, at the time of hearing, a respondent idarrthe influence of psychotropic
or other prescribed medications, counsel shouldidenintroducing evidence regarding
the nature of the medication and its likely effagt®n the respondent’s demeanor.

G. Counsel should zealously and effectively eegagll aspects of trial
advocacy.

H. Counsel shall be familiar with the applicabtaurt rules and local customs in
practice regarding the admissibility of evidencencwonly offered in involuntary
commitment proceedings, such as hospital and mladicards.

I. Counsel shall focus the court’s attention lom legal issues to be decided, such
as whether the criteria for detention or commitnieatte been met. Thus, in emergency
detention proceedings, counsel shall seek to kfarthe determination of whether there
is probable cause for an emergency detention anddtermination of the least restrictive
setting for that detention. In involuntary commétnt proceedings, counsel shall seek to
bifurcate the determination of whether the respahdequires commitment and the post
trial disposition hearing if it will advantage thespondent. Counsel shall plan objections
to the admissibility of evidence regarding previcosnmitment and pending criminal
charges so as to preclude their consideratioraat lentil the adjudicative issue of
whether commitment is warranted has been determined
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J. During the involuntary commitment hearing, meel shall, where it benefits
the respondent, examine and cross-examine adwarsatl expert witnesses and
challenge other non-testimonial evidence regarding:

a. Whether the case for detention or commitment igdbas dangerousness
to self or to the person or property of others;

b. Whether there is any real factual basis for themeihation of
dangerousness;

c. The probability of dangerous behavior in the future

d. How well the respondent is currently functioninglavhether any
indications of poor functioning are due to the mspent’s social situation
or to mental disorder;

e. Whether there is any useful purpose to hospitatinaind whether
possible alternatives exist or have been explored;

f.  Whether mental health examinations and screenimgs thorough;

g. Whether the respondent had recently been exhikatomprmal or unusual
behavior; and,

h. The factual basis of conclusory opinions aboutréspondent’s suitability
for detention or commitment under the applicabimlestandards.

K. Counsel should be aware of the basis for dachfmotion to seek release
from custody in the form of arit of habeas corpus when appropriate.

L. Counsel shall offer evidence favorable tordspondent’s case and present lay
and expert witnesses, including an impartial, irghelent mental health expert who has
examined the respondent, if possible.

M. After discussions with the respondent and withor her consent, counsel
shall present all favorable evidence available ndigg appropriate alternatives to
involuntary commitment including, but not limiteal, tvoluntary mental health treatment
and commitment to community-based mental healttrirent and care.

N. Whether or not the commitment hearing, the prea dispositional hearing,
the detention proceeding, or the detention placehetermination are bifurcated,
counsel shall offer evidence favorable to the radeat regarding the least restrictive
placement for the commitment during the proceedimmgart of the proceeding that
constitutes the post trial dispositional hearingletention placement determination.

O. Counsel shall also thoroughly examine andssex@mine adverse lay and
expert witnesses, particularly regarding the fddbaais of conclusory opinions about the
necessity of committing the respondent to the mestictive setting available, such as
the Montana State Hospital. Counsel should exg@arkeconsider offering evidence of
the respondent’s compliance with treatment, sucdcessmmunity treatment programs,
and family support in the community.

P. Counsel shall also thoroughly examine andseexamine adverse lay and
expert witnesses, particularly regarding the fddbaais of conclusory opinions about the
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necessity of an involuntary medication order. Galiishould explore and consider
offering evidence regarding the medications thatrdspondent has found to be effective,
as well as those medications which have not befentafe or cause significant long-term
or side effects.

Q. Counsel should consider the condition of #spondent in determining the
degree to which the hearing procedures should conétrictly to the applicable rules, as
some respondents may not be able to consent kniywang voluntarily to the waiver of
any procedural or evidentiary rights. Counsel $thangue strict application for the
burden of proof and the law; at all times, courséeluld endeavor to preserve the record
for appeal. Counsel shall review all orders arekghe amendment of orders as
necessary, including the deletion of provisionssugiported by the record.

R. Counsel should provide continuity in repreagah for the respondent
throughout the involuntary commitment processthéf court has ordered the involuntary
commitment, counsel shall advocate for an apprtptiaatment and discharge plan to be
developed which is reasonably designed to achlewvemnd sought in the commitment
order. The treatment plan should be tailored ¢or&éspondent’s needs. Counsel shall
argue for the exclusion of all provisions that an@eecessarily restrictive or unsupported
by the record. The treatment plan should inclingefollowing elements;

a. All assessments of the respondent’s problems aedsne

b. A brief description of the nature and effects avgm and treatment
already administered to the respondent;

c. A description of services and treatment to be adst@red, their possible
side effects, and feasible alternatives, if any;

d. The identities of agencies and specific individwalie will provide the
services and treatment in the future;

e. The settings in which the services and treatmeltwiprovided;

f. A time table for attaining the goals or benefitgrehtment or care to be
administered,;

g. A statement of the criteria for transition to lesstrictive placements or
for conditional or unconditional discharge from atwntary mental health
services and treatment, as well as the date fosfiea or discharge; and,

h. A statement of the least restrictive conditionsassary to achieve the
purposes of hospitalization.

S. The discharge plan should include the follguwin

a. An anticipated discharge date;

b. Criteria for discharge;

c. ldentification of the facility staff member respdbrie for discharge
planning;

d. Identification of the community-based agency orividial who is
assisting in arranging post-discharge services;

e. Referrals for financial assistance needed by thiemtaupon discharge;
and,
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f. Other information necessary to ensure an apprepdistharge and
adequate post-discharge services.

T. Counsel who represented a respondent precadimhgluring a court hearing
should make every effort to maintain responsibiiitythe respondent’s legal
representation so long as the respondent remaimvaluntary patient or subject to a
conditional release.

U. If counsel who represented the respondennduhie commitment proceeding
does not continue to represent the respondentaftemitment is ordered, he or she shall
make all reasonable efforts to ensure that theoresgmt is well represented in all matters
that stem from the respondent’'s commitment. Specijectives include:

a. A smooth transfer of responsibility to new counshb assumes
representation in post-hearing matters, includimgions for amended
findings, stays of the commitment order pendingeahpappeals, petitions
for writs, periodic review hearings, court orderetkase to alternative
placement or treatment, and other available legfadias to contest
commitment, as well as continued representatigraceedings to revoke
conditional release, to extend conditions of rede@sthe commitment
period in a more restrictive setting, and othealggoceedings to extend
commitment.

b. Monitoring of the treatment and services providexbamitted respondent
to ensure the quality of the treatment and services
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XV. REPRESENTATION OF A RESPONDENT IN A PROCEEDING FOR
INVOLUNTARY COMMITMENT — SERIOUS DEVELOPMENTAL
DISABILITY

GOALS:

A. To actively and professionally serve as a zeails advocate for the
respondent who is the subject of a proceeding fooenmitment or re-
commitment as an individual with a serious developmntal disability
under 853-20-112, MCA.

B. To abide by mandatory standards of representatin for public
defenders as attorney for the respondent in an invontary
commitment proceeding.

C. To serve the stated interests of the respondenbd be independent
from the court and other participants in the litigation, including the
respondent’s guardian, if any, and to be unprejudied and
uncompromised in representing the respondent.

D. To exercise independent and professional judgmein carrying out
the duties assigned by the court and to participatéully in the case on
behalf of the respondent.

E. In the following standards, “involuntary commitment” refers to both
involuntary commitment and recommitment proceedings

1. TRAINING AND COMPETENCY:

A. A public defender assigned to represent aamdent in an involuntary
commitment proceeding shall have a thorough unaedstg of involuntary commitment
law as well as the developmental disabilities amdhtal health systems.

B. To be eligible for assignment to represenpoesients in involuntary
commitment proceedings, counsel shall receive anmuim of twenty (20) hours of
training and complete a minimum of ten (10) houdrsupervised on-the-job training in
the duties, skills, and ethics of representing lantary commitment respondents. This
training shall include visits to a variety of treegint facilities including the Montana
Developmental Center and community service progidad group homes within the area
served by the public defender. Counsel shallzatitraining and support provided by the
office of the public defender.

C. Counsel shall have basic knowledge of thesdlaation of developmental
disorders and the ability to read and understardicakterminology related to
developmental disabilities, mental illness, andcourring disorders or dual diagnosis.
Counsel shall be familiar with the medications usetteat mental disorders and
developmental disabilities. Counsel shall be awéiteow a particular developmental
disability, mental disorder, chemical dependencylcoholism will affect the attorney-
client communications and shall recognize that comoations may require assistance
or special efforts on the part of counsel.
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2. CASE PREPARATION:

A. Counsel shall solicit the support of socialriers that understand the public
defender’s advocacy role to investigate the respotsl case and explore developmental
health and social services that may be availablee¢a@espondent in the community.

B. Counsel’s role of advocate and advisor mudidsed on knowledge of the
range of services available to the respondent.

C. Counsel shall advise the respondent of ailaa options, as well as the
practical and legal consequences of those options.

D. Counsel shall help the respondent determiegdgbpondent’s objectives by
advising the respondent about the probability atess in pursuing those options.

E. Counsel shall advocate the respondent’s expveshes. The primary role of
counsel is to represent the perspective of theoretgnt alone, and not the perspective of
the respondent’s relatives, friends, or guardismaddition, counsel shall not substitute
his or her judgment about what is in the best ey of the respondent. To the extent
that a respondent is unable or unwilling to exppsonal wishes, counsel must
presume that respondent does not wish to be intarilyncommitted.

F. Counsel shall meet with respondent as so@ossible after notification of his
or her assignment to an involuntary commitment .cd3@s meeting shall be conducted
in private and shall be held sufficiently beforey acheduled hearing to permit effective
preparation and allow pre-hearing assistance toesiondent.

G. When meeting with the respondent for the firse, counsel shall identify
himself or herself by name and by affiliation, fopriate. If the first meeting takes
place in a detention, mental health, or other hezdte facility, counsel shall make it
clear to the respondent that he/she is not a meatlibe facility staff. Counsel shall
inform the respondent that their conversation igfidential and that the matters they
discuss should not be revealed to facility stafbthrers in order to preserve attorney-
client confidentiality. Counsel should inform trespondent that he or she has the right
to remain silent prior to the commencement of amyrcordered examination and that
the respondent cannot be examined without the pcesaf counsel.

H. During the conference, counsel shall obtaegrspondent’s version of the
facts of the case, including:

a. The circumstances surrounding the filing of theolomtary commitment;

b. The names, addresses, and telephone numberspefsdins with
knowledge of the circumstances surrounding theipefi

c. Information about past treatment either in the camity or at the
Montana Developmental Center or any past psychibatspitalization;

d. Information to aid the exploration of alternatitescommitment;
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e. The name of a developmental disabilities experespondent’s choice to
conduct an independent evaluation.

|. During the conference, counsel shall also:

a. Explain what is happening and why, including thei®@n which the
respondent’s involuntary commitment is sought, affier a description of
the examination conducted by the residential figcdcreening team and
judicial hearing procedures;

b. Explain the respondent’s rights in the commitmentpss, including the
right to treatment and the right to refuse treatimen

c. Explain that the respondent may retain his or kar counsel at his or her
own expense rather than accept representationebgpbointed public
defender,

d. Explain the respondent’s option to accept volunteglth care or other
services, the procedures to exercise that optimhttze legal
consequences of voluntary acceptance of such seruiscuss whether
respondent is willing to accept those voluntarysess;

e. As an alternative to involuntary commitment, obtaspondent’s consent
to enter into negotiations for settlement of theecaith the county
attorney if the respondent is willing and able ilregnformed consent to
voluntary health or other services;

f. Discuss the desirability of a court hearing with tespondent; and,

g. Request the respondent’s written or oral permisgarbtain access to
relevant records, including any facility recordsl amcident reports.

J. After being notified of appointment to the gasmunsel shall, in preparation of
any scheduled hearing, do the following:

a. Become thoroughly familiar with the statutory raganents governing
involuntary commitment in the jurisdiction, as wadl case law and court
rules;

b. Thoroughly review the petition or other documerdsdito initiate the
commitment proceedings, the report of the residéfdcilities screening
team, the report by the QMRP or other case manpgsehearing
examination reports, the medical records of thpardent, and the facility
records of any facility in which the respondent heently resided and
any other document relevant to the proceedings;

c. Consider the advisability of seeking the servides qualified mental
retardation professional;

d. Attempt to interview all persons who have knowledgéhe
circumstances surrounding the involuntary commitinpetition:

I.  The petitioners;

ii.  The developmental disabilities professional, comityservices
providers, facility staff, social workers, case rmgars, mental
health professionals, and other persons who haaieed or
treated the respondent during the current involyrdammitment
proceedings;
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iii.  Previous service providers, if any;
iv.  The respondent’s family, guardian or acquaintances;
v. The responsible person and the person’s advotaey; and,
vi.  The persons who may provide relevant informatiowlo may be
supporting or adverse witnesses at a commitmenmirtgea
e. Facilitate the exercise of the respondent’s righi¢ examined by a
professional person of the respondent’s choice.

K. Counsel must ensure that a respondent’s comgeateive voluntary services
is knowing and not a result of coercion or unddkience. Counsel shall explain the
benefits and privileges of voluntary services aakdo all respondents as a part of
counsel’s efforts to make respondents aware afibns available to them.

L. If the respondent indicates that he or sheldoansent to receive voluntary
services, counsel shall:

a. Ascertain whether the respondent was indeed awatdy electing to
convert to voluntary status, he or she was agreeiegter or remain in
services voluntarily; and

b. Make certain that this agreement was not the proafubreats, unrealistic
promise, or other forms of coercion

M. If counsel has determined that the respondeat'sent to receive voluntary
services is knowing and uncoerced, counsel shafladhately take steps to secure the
dismissal of the voluntary commitment proceeding.

3. COURT PROCEEDINGS:

A. Counsel should seek the most expedient anelyinesolution of the
involuntary commitment proceeding possible whileyading effective and zealous
advocacy for the respondent. Counsel should adk the continuance of any phase of
the involuntary commitment proceeding if it is nesary to effectively advocate for the
respondent.

B. Counsel should ensure that a respondent &cpegticipate in every stage of
the involuntary commitment proceeding. Counsellgmeourage the respondent to
exercise his or her right to be present at allihgar Counsel shall advise the respondent
of the legal basis under which the court will ordexcharge, commitment, or
recommitment, and the length of commitment.

C. Counsel shall avoid using his or her authdotyaive respondent’s presence
at the hearing except in the following extraordyneases:
a. When the respondent unequivocally refuses to at@ddcannot be
encouraged to do so;
b. When attending would seriously jeopardize the radpat’s mental or
physical condition; or,

76 October 2008



c. When the respondent’s presence at the hearing veouigletely disrupt
and prevent a meaningful proceeding.

D. If the respondent waives the right to be pressyunsel shall make a record of
his or her advice to the respondent regardingigid to be present and the choice to
waive that right. In such circumstances, counisall snake a record of the facts relevant
to the respondent’s absence from the hearing.

E. If at the time of hearing, a respondent isasrttle influence of prescribed
medications, counsel shall consider introducinglence regarding the nature of the
medication and its likely effects upon the respendedemeanor.

F. Counsel shall zealously and effectively engagsl aspects of trial advocacy.

G. Counsel shall be familiar with the applicatdrirt rules and local customs in
practice regarding the admissibility of evidencenowonly offered in involuntary
commitment proceedings such as hospital and mewicards.

H. Counsel shall focus the court’s attentionlomlegal issues to be decided,
such as whether the criteria for commitment hawnleet. Counsel shall plan
objections to the admissibility of evidence regagdprevious commitment and pending
criminal charges, if any, so as to preclude theirsideration at least until the
adjudicative issue of whether commitment is waedritas been determined.

[. During the involuntary commitment hearing, oeal shall, where it benefits
the respondent, examine and cross-examine adwarsatl expert witnesses and
challenge other non-testimonial evidence regarding:

a. Whether the case for commitment is based uporhedf-deficits so
severe so as to require total care;

b. Whether there is a real factual basis for the ddtetion of these deficits
that would prevent safe and effective habilitaimeommunity-based
services;

c. Whether the case for commitment is based on imnhid@mger to self or
others;

d. Whether there is any real factual basis for thereihation of imminent
danger;

e. The probability of dangerous behavior in the future

f.  Whether any indications of poor functioning are tluéhe respondent’s
social situation or to a mental disorder;

g. Whether the information and the interpretationhaittinformation relied
upon by the residential facility screening team aesurate;

h. Whether health examinations and screenings wereugh;

i.  Whether the respondent had recently been exhitatomprmal or unusual
behavior; and,

J. The factual basis of conclusory opinions aboutréspondent’s suitability
for commitment under the applicable legal standards
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J. Counsel shall offer evidence favorable to #spondent’s case and present lay
and expert witnesses, including an impartial, irelent developmental disabilities
expert who has examined the respondent if possible.

K. After discussions with the respondent and wighor her consent, counsel
shall present all evidence available that is fabler#o the respondent regarding
appropriate alternatives to involuntary commitmémt|uding, but not limited to, the
ability of the respondent to be served in the comitguincluding the respondent’s
history of successful placement in the communitg, dvailability of community-based
services or other mechanisms to support the regmbmal the community, including
powers of attorney, guardianship or conservatorship

L. Counsel shall offer evidence favorable tortsgpondent regarding the least
restrictive placement for the commitment during piheceeding.

M. Counsel shall also thoroughly examine ands:esamine adverse lay and
expert witnesses, particularly regarding the fddbaais of conclusory opinions about the
necessity of committing the respondent to the mesttictive setting available, such as
the Montana Developmental Center. Counsel shalbex and consider offering
evidence of the respondent’s compliance with treatimsuccess in community treatment
programs, and family and other support in the comtygu

N. Counsel shall consider the condition of trepmndent in determining the
degree to which the hearing procedures shall congtrictly to the applicable rules, as
some respondents may not be able to consent kniywang voluntarily to the waiver of
any procedural or evidentiary rights. Counsellsdngue strict application for the burden
of proof and the law and at endeavor at all tinogsréserve the record for appeal.
Counsel shall review all orders and seek the amentof orders as necessary, including
the deletion of provisions not supported by therec

0. Counsel shall provide continuity in represgatafor the respondent
throughout the involuntary commitment processthéf court has ordered involuntary
commitment, counsel shall advocate for an apprtpmalividualized treatment plan to
be developed, including a post-institutionalizatpdan which contains all the elements
required by law and is tailored to the respondemt'sds and is reasonably designed to
maximize the resident’s abilities and enhance ésealent’s ability to cope with the
environment. Counsel shall argue for the exclusioall provisions that are
unnecessarily restrictive or unsupported by thenskc The plan should include the
following elements:

a. All assessments of the respondent’s specific limoits and needs;

b. A description of intermediate and long range hédiilbn goals, with a
projected timetable for their attainment;

c. A statement of and an explanation for the planatfilitation necessary to
achieve the habilitation goals of the resident;

78 October 2008



d. A specification of the professionals and otherfstadmbers who are
responsible for the particular resident’s attairtimgse rehabilitation goals;

e. Criteria for release to less restrictive settingshabilitation, based on the
resident’s needs including criteria for dischargd a projected date for
discharge.

P. Counsel who has represented a respondent prg@et during a court
hearing shall make every effort to maintain respmlity for the respondent’s legal
representation so long as the respondent remammtted.

Q. If counsel who represented the respondenhduhe commitment
proceedings does not continue to represent themegnt after commitment is ordered,
he or she shall make all reasonable efforts torerthat the respondent is well
represented in all matters that stem from the med@ot's commitment. Specific
objectives include:

a. A smooth transfer of responsibility to new counshb assumes
representation in post-hearing matters, includimgions for amended
findings, stays of the commitment order pendingeabpappeals, petitions
for writs, periodic review hearings, recommitmeraqeedings and other
available legal actions to contest commitment;

b. Monitoring of the treatment and services providemmitted respondent
to ensure the quality of the treatment and services
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XVI. REPRESENTATION OF A MINOR WHO IS VOLUNTARILY
COMMITTED TO A MENTAL HEALTH FACILITY UNDER 853-21- 112, MCA

GOALS:

A. To actively and effectively represent minor cHdren in proceedings
where they or, if under the age of 16, their parerst or guardian, have
consented to mental health services treatment und@53-21-112,
MCA, in an effective and professional manner througout all phases
of the representation.

B. To abide by specific mandatory standards of rggsentation for public
defenders as attorney for the minor.

C. To serve the stated interests of the minor, toe independent from the
court and other participants in the litigation, including the minor’'s
parents or guardian, and to be unprejudiced and unompromised in
representing the minor.

D. To exercise independent and professional judgmein carrying out
the duties assigned by the court and to participatéully in the case on
behalf of the minor.

1. TRAINING AND COMPETENCY:

A. A public defender assigned to represent mimdrs have been voluntarily
admitted to mental health services under 853-21-M2A, shall have a thorough
understanding of involuntary commitment case laatuses, and rules, as well as the
mental health system.

B. To be eligible for assignment to representarsrwho have been voluntarily
admitted, counsel shall receive a minimum of fisgHours of training, or the equivalent
thereof, as certified by the Training Officer, cdetpd the necessary hours for
involuntary commitment training in the duties, &kiland ethics of representing
involuntary commitment respondents. This trairshgll include visits to a variety of
youth treatment facilities. Counsel shall utiltzaining and support provided by the
Office of the State Public Defender.

C. Counsel shall be familiar with the public defer standards for representation
of a respondent in a proceeding for involuntary cotment.

D. Counsel shall have basic knowledge of thesdiaation of mental disorders
and the ability to read and understand medicalitesiogy related to mental disorders,
developmental disabilities, alcoholism, and chelrdependency. Counsel shall be
familiar with the medications used to treat mediabrders, developmental disabilities,
alcoholism, and chemical dependency. Counsel beadlware of how the minor’s age,
or a particular mental disorder, developmentalldigg, alcoholism, or chemical
dependency will affect attorney-client communicati@nd should recognize that
communications may require special efforts on #ue pf counsel.
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2. CASE PREPARATION:

A. Counsel shall solicit the support of socialrisers that understand the public
defender’s advocacy role to investigate the minoa'se and explore the range of mental
health and social services that may be availabikeaninor in the minor's community.

B. Counsel’s role of advocate and advisor mudidsed on knowledge of the
range of services available to the minor.

C. Counsel shall advise the minor of all avagadyptions, as well as the practical
and legal consequences of those options.

D. Counsel shall help the minor determine hikarobjectives by advising him
or her about the probability of success in purstinage options. If the minor expresses a
desire to seek voluntary mental health treatmeatparticular setting or related social
services, counsel must give the minor the necessatyappropriate advice and assistance
to pursue those desires.

E. Counsel shall advocate the minor's expresbesis The primary role of
counsel is to represent the perspective of the nalume, and not the perspective of the
minor’s relatives, friends, or guardian. Thisrisetregardless of the age of the minor. In
addition, counsel will not substitute his or hedtgment about what is in the best interest
of the minor. To the extent that a minor is unailenwilling to express personal
wishes, counsel must presume that the minor wihesside in the least restrictive
environment.

F. Counsel shall meet with the minor as soonoasiple after notification of his
or her assignment to represent the minor. Thigimgeshall be conducted in private and
shall be held sufficiently before any scheduledlgoceeding to permit effective
preparation and allow pre-hearing assistance toniher.

G. When meeting with the minor for the first tinoseunsel shall identify himself
or herself by name and by affiliation, if appropeia lf the first meeting takes place in a
detention, mental health, or other healthcareifgcdounsel shall make it clear to the
minor that he or she is not a member of the facdiaff. Counsel shall inform the minor
that their conversation is confidential and that mmatters they discuss should not be
revealed to facility staff or others in order t@perve the attorney-client confidentiality.
Counsel shall also inform the minor client of tight to remain silent prior to the
commencement of any court-ordered examination laaicthe minor cannot be examined
without the presence of counsel.

H. During the conference, counsel shall obtaenfttiowing:
a. The circumstances that brought about the attorressggnment, including
the voluntary admission, the minor’s age at adrargsine extent to which
the minor’s parents or guardian participated int treision, and the
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reason that the minor asked for counsel if thatiestjbrought about the
assignment;
b. The names, addresses, and telephone numberspefsdins with
knowledge of those circumstances;
Any information about the minor’'s past mental heateatment;
Information to aid the exploration of the minorisoices for treatment;
e. The name of a mental health professional of theongsrchoice to conduct
an independent evaluation.

oo

I. During the conference, counsel shall also:

a. Explain what is happening and why, including a deson of the judicial
hearing if one is pending;

b. Explain the minor’s rights in that process as vaslthe minor’s rights
regarding voluntary admission to mental healthises; and

c. Explain that the minor may retain his or her ownregel at his or her own
expense rather than accept representation by fiardapd public
defender.

J. Immediately after being assigned, counsel shayiew the file and should
inform other parties and other counsel of his arassignment and that, as counsel of
record, he or she should receive copies of anydplga, discovery exchanges, and
reasonable notification of hearings and major ckaraf circumstances in the case.

K. Immediately after being assigned, counsel khmeet with the minor
adapting all communications to the minor’s levekdtication, cognitive development,
cultural background, and degree of language adrsi Counsel should inform the
minor about the court system, the proceedingscandsel’s responsibilities. Counsel
should elicit and assess a minor’s views and coscef the case.

L. Counsel shall encourage and support the mimoraintaining contact with
family members and friends if the minor so desaed when doing so would benefit the
minor.

M. Counsel should thoroughly explain to the miti@ requirements for a valid
voluntary admission to a mental health facility ang853-21-111, MCA, and discuss all
practical and legal considerations that flow frdrait admission.

N. If counsel believes it to be appropriate, g®irshould seek to have a medical
evaluation of the minor done by a qualified phyancof the minor’s choosing, and
preserve said examination for further use on bedfdtie minor.

0. Counsel should conduct thorough, continuingjiadependent investigations,
including reviewing the minor’s social service redsy mental health records, if
applicable, drug and alcohol related records, nadecords, law enforcement records,
and other records relevant to the case.
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P. If the public defender was assigned to the bagsause there is an upcoming
legal proceeding, such as an involuntary commitrpemteedings, counsel will follow
the appropriate public defender standards as wehese Standards.

Q. Counsel must ensure that a minor's consewlimtary treatment is knowing
and not a result of coercion or undue influenceurtzel shall explain the benefits and
privileges of voluntary treatment and care to thent.

R. If the minor indicates that he or she wouldseEnt to voluntary treatment,
counsel shall:

a. Determine whether the minor was indeed aware thaldxrting to receive
voluntary patient status, he or she was agreeiegt@r or remain in
mental health services; and,

b. Make certain that this agreement was not the proafubreats, unrealistic
promise, or other forms of coercion.

S. If counsel has determined that the minor’'s enh# voluntary treatment is
knowing and uncoerced, counsel shall immediatddg tdeps to secure the dismissal of
the involuntary commitment proceeding.

T. When, due to the minor’s disability, the effe€imedication, or other factors,
counsel is unable to determine that the consevibltotary patient status was made
knowingly and voluntarily, he or she shall inveatigthe circumstances of the minor’s
stated desire to voluntarily receive treatment.

3. HANDLING THE CASE:

A. In preparation for court hearings, counsel tlagroughly prepare for trial,
the examination of both law and expert withessaisimsssion of trial briefs and
stipulations, and all evidentiary considerations.

B. At any court proceedings, counsel should preaed cross examine
witnesses, offer exhibits as necessary, introdumkeace where appropriate, make
arguments on the minor’s behalf, and ensure thatteen order is made and conforms to
the court’s oral rulings and statutorily requir@atiings and notices. Counsel should
abide by the minor’s decisions about the represientaith respect to each issue on
which the minor is competent to direct counsel.u@®| should pursue the minor’s
expressed objectives.

C. Counsel should participate in and, when apjtg initiate negotiations and
settlement discussions if authorized by the cligddunsel should also participate in all
depositions, pre-trial conferences, and hearings.

D. Counsel should determine and advocate fohabralf of the minor, the least
restrictive alternatives to meet the needs andesisth the minor.
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E. After the initial disposition of the case, asel should discuss the end of the
legal representation with the minor and discusawahues of appeal and other assistance
in the future on behalf of the minor.

F. When counsel’'s representation terminates, selshall cooperate with the
minor and any succeeding counsel in the transnmssithe record, transcripts, file, and
other pertinent information.

G. Counsel should provide continuity in repreagah for the minor. Counsel
shall advocate for an appropriate treatment ancheige plan to be developed. The
treatment plan should be tailored to the minor'sdse Counsel shall argue for the
exclusion of all provisions that are unnecessaaéstrictive or unsupported. The
treatment plan should include the following elensent

a. All assessments of the minor’s problems and needs;

b. A brief description of the nature and effects olvgme and treatment
already administered to the minor;

c. A description of services and treatment to be adtared, their possible
side effects and feasible alternatives, if any;

d. The identities of agencies and specific individwalt® will, in the future,
provide the services and treatment;

e. The settings in which the services and treatmelhtwiprovided;

f. Atime table for attaining the goals or benefitgretment or care to be
administered,;

g. A statement of the criteria for transition to lesstrictive placements, as
well as the date for transfer or discharge; and,

h. A statement of the least restrictive conditionsassary to achieve the
purposes of treatment.

H. The discharge plan should include the following

a. An anticipated discharge date;

b. Criteria for discharge;

c. ldentification of the facility staff member respdbsie for discharge
planning;

d. Identification of community-based agency or indivadiwho is assisting in
arranging post discharge services;

e. Referrals for financial assistance needed by thiemtaupon discharge;
and,

f. Other information necessary to ensure an apprepdistharge and
adequate post discharge services.

|. Counsel who has represented a minor pursuagi3e?1-112, MCA, should
make every effort to maintain responsibility foetiminor’s legal representation so long
as the respondent remains a minor subject to antaolppadmission or involuntary
commitment.
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J. If counsel who represented the minor doesowtinue to represent the minor,
he or she shall make all reasonable efforts torertbat the respondent is well
represented in all matters that stem from the nsremmission pursuant to 853-21-112,
MCA. Specific objectives include:

a. A smooth transfer of responsibility to new counshb assumes
representation of the minor, including represeatain matters including
the periodic review of the minor’s status; and,

b. Monitoring of the treatment and services providexbamitted respondent
to ensure the quality of the treatment and services
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XVIl. REPRESENTATION OF PARENTS IN DEPENDENT/NEGLE CT CASES
GOALS:

A. To actively, professionally, and zealously adwate for parents whose
children are the subject of actions under the ChildAbuse and Neglect
laws of Montana and afford them every legal opportnity to preserve
their parental rights.

B. To serve the state interest of the client andebindependent from the
court and other participants in the litigation, including the client’s
parents or guardians, and be unprejudiced and uncopromised in
representing the client. Attorneys representing peents shall comply
with the general standards for public defenders awell as these
specific standards.

1. TRAINING:

A. To be eligible for assignment to representpts in these court proceedings,
counsel shall receive a minimum of sixteen (16)rbai training in representing parents
of which at least four (4) hours were devoted ®ltidian Child Welfare Act.

B. Counsel shall be knowledgeable in the follayameas:

a. Legislation and case law on abuse and neglectjriation of parental

rights, and adoption of children with special needs

b. The causes and available treatments of child abuse;

c. Child welfare and family preservation services ke in the community

and the problems they are designed to address;

d. Services the State will and won’t routinely pay; for

e. The structure and functioning of Child and Famignéces of the

Department of Public Health and Human Services;

f. Local experts who can provide attorneys with caotasigin and testimony
on the reasonableness and appropriateness ofseffamaintain or return
the child to the home;

Local and state experts who can provide attornegsaonsultation and
testimony of the special needs of Indian childred eultural differences;
Child and adolescent development;

Brain development and the affect of trauma on bdawvelopment;
Substance abuse issues;

Mental health issues; and

Disability issues.
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2. CASE PREPARATION:

A. Counsel shall solicit the support of socialriers that understand the public
defender’s advocacy role to investigate the varleeath and social services that may be
available to the parent in the community.

B. Counsel shall advise the parent of all avéélaptions, as well as the practical
and legal consequences of those options.

C. If the client is a parent whose location iknmwn, all standard means, such as
telephone book, internet, and putative father tggishall be used to locate the parent.
Other parents who are available shall be consake the location of the missing
parent.

D. Counsel shall actively represent the clierglbstages of the proceeding.
When the public defender becomes aware of therasgigt, the public defender shall
meet with the client as soon as possible andcsefiily before any scheduled hearing or
proceeding, including the show cause hearing, tmpeffective preparation.

E. When meeting with the parent for the firstdirsounsel shall identify himself
or herself by name and affiliation, if appropriatéthe first meeting takes place in a
detention, mental health, or other healthcareifgcdounsel shall make it clear to the
minor that he or she is not a member of the fgcdiaff. Counsel shall inform the parent
that their conversation is confidential and that mmatters they discuss should not be
revealed to facility staff or others in order t@perve that attorney-client confidentiality.
Counsel shall also inform the parent that he orhgtsea right to remain silent.

F. During the conference, counsel shall:

a. Explain the issues and possible dispositions;

b. Explain the court process, timelines, and the oblall the parties
involved, such as judge, prosecutor, guardiantadiliand parent;

c. Inform the parent not to make statements to angoneerning the case
without prior consultation with counsel,

d. Obtain signed releases for medical and mentallheatords, employment
records, and other necessary records. Counseldsaduse the client of
the potential use of this information and the peiges that attach to this
information;

e. Obtain information from the client concerning tlaets and whether there
were any statements made, witnesses, and otheantli@formation.

G. If counsel is unable to communicate with thertlbecause of language or

disability, counsel shall use the experts necegsaensure the ability to communicate
with the client.

87 October 2008



3. HANDLING THE CASE:

A. Counsel should seek the most expedient anelyinesolution of the
proceeding possible while providing effective aedlpus advocacy for the client.
Counsel should only seek the continuance of angg@béthe proceedings if it is
necessary to effectively advocate for the client.

B. Counsel shall be familiar with the applicabtairt rules and local customs in
practice regarding the admissibility of evidencenawonly offered in such proceedings,
such as reports from agency employees, as welllztamntive law in these proceedings.

C. In preparation for any proceedings such asvstanise, adjudicatory or
termination, counsel should:

a.
b.

f.

g.

Review the petition and all other evidence;

Prepare the client for the proceeding, explaingbees involved, and the
alternatives open to the judge;

If the child has already been removed from the hatatermine the basis
for the removal,

Determine the actions taken by the State to ingatiother possible
actions to protect the child without removal, sasHocating a non-
custodial parent or relative, identifying servitesddress the needs of the
parent and child, including intensive home-basedises, and other
services, such as disability support services.

Review all statements, documents, reports, andrdentary evidence,
including medical records, if any, and discuss ¢hgscuments with the
client;

Familiarize himself or herself with relevant lawica

Interview all witnesses, favorable and adverse.

D. During any proceedings, counsel shall, whebeirtefits the client:

a.

b.
c.

Examine and cross-examine adverse lay and experesges and
challenge other non-testimonial evidence;

Offer evidence favorable to the client’'s caseyitable; and,
Determine whether an expert is needed to asspeparation of the
parent’s case.

E. During the show cause hearing, counsel shalinéxe witnesses as to:

a.

Whether the agency has made all reasonable eftoetsplore services
that will allow the child to remain safely at hormed avoid protective
placement of the child;

Whether there are other responsible relatives oitadvailable who may
be able to care for the child or provide additioswgbervision;

The accuracy of the facts contained in the petitioaffidavit in support
of intervention; and,
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d.

If the court grants the State’s request and ortherghild to be removed
from the home, counsel shall challenge unnecessggrvision and
restrictions on visitation.

F. In preparation for an adjudicatory hearing, sl shall:

a.

Determine what actions the client has taken sinegteliminary
proceeding, if there was one, to address the coaadrthe state as to the
safety of the child, and discuss with the cliem titeatment or other
services to which the client would voluntarily agyre

Investigate whether the agency made reasonablesftoprevent the
need for placement and safely reunify the familhsas identifying
services available to protect the child without o&ad, in-home baby
sitters, intensive home-based services, and o#reices that address the
needs of the parent and child, including disabgityport services, and
whether the agency has taken prompt steps to d¢ealeiatives as
possible caretakers.

G. At the adjudicatory hearing, counsel shall, rghiebenefits the client,
examine and cross-examine adverse lay and expmesges, and challenge other non-
testimonial evidence regarding:

a. The accuracy of the facts presented by the Staieotee abuse or neglect

b.

C.

d.

of the child;

Factual basis of opinions presented by the Stgbeae abuse or neglect
of the child;

Whether the agency failed to provide serviceswmatld have allowed the
child to stay safely in the home;

If the court grants the State’s request and ortherghild to be removed
from the home, counsel shall challenge unnecessggrvision and
restrictions on visitation. In addition, after soittation with the client,
counsel shall consider offering evidence to thetcoltreatment or
services in which the client would voluntarily peipate to obviate the
need for a treatment plan or, if a treatment pdaordered, to include in
the treatment plan. Counsel shall challenge cmmditin the treatment
plan that are not justified or supported by therdc

H. Prior to making admissions or stipulations greging to voluntarily place the
child or relinquish any right to visitation withefchild, counsel must:
a. Ensure that the client understands the consequefsesh a decision;

b.

C.

Make it clear to the client that the ultimate demisto make the admission
or voluntarily place the child has to be made key/d¢hent;

Investigate and candidly explain to the clientphespective strengths and
weaknesses of the case, including the availalifithe State’s witnesses,

concessions and benefits which are subject to ragmgot, and the possible
consequences of any adjudication;

Be satisfied that the admission is voluntary, thate is a factual basis for
the admission, and that the client understandsighé being waived; and,
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e. Be aware of the effect the client’s admission Wwdle on any other court
proceedings or related issues.

I. Counsel’'s recommendation on the advisabilitaofadmission should be based
on a review of the complete circumstances of tise @ad the client’s situation.

J. Where counsel believes that the client’s desare not in the client’s best
interest, counsel may attempt to persuade thetd¢berhange his or her position. If the
client remains unpersuaded, however, counsel stamgddre the client he or she will
defend the client vigorously.

K. Notwithstanding the existence of ongoing negains with the State, counsel
should continue to prepare and investigate the icab® same manner as if it were going
to proceed to a hearing on the merits.

L. In preparation for a disposition hearing, ceeirshould:

a. Determine what actions the client has taken siheatjudicatory
proceedings to address the concerns of the Statetlas safety of the
child;

b. Investigate what the agency has done to explokécesrthat will allow
the child to remain safely at home; and,

c. Determine what sort of disruption that the remafahe child has caused
the child and the family.

M. In the disposition hearing, counsel shall, vehiebenefits the client, examine
and cross-examine adverse lay and expert withesskshallenge other non-testimonial
evidence regarding:

a. Whether, if the agency objects to placing the chiitth the parent, the
agency sufficiently explored and provided servitted would have
allowed the child to reside safely in the parehtisne;

b. Whether the agency appropriately considered thecnstodial parent or
other family members as caretakers; and,

c. The factual basis of the agency’s recommendationplacement outside
of the home.

N. If the court grants the State’s request anesrthe child to be removed from
the home, counsel shall challenge unnecessary\ssioerand restrictions on visitation.

O. In preparation for a permanency hearing,druhrental rights have not been
terminated, counsel should:

a. Keep in contact with the client and determine wdwions the client has
taken to address the concerns of the State ag tafbty of the child;

b. Investigate what the agency has done to explokecesrthat will allow
the child to live safely with the parent; and,

c. Determine what sort of disruption the removal & thild has caused the
child and the family.
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P. In preparation for a parental rights terminagpooceeding, counsel should:

a.

b.

C.

Determine what actions the client has taken toesitdthe concerns of the
State as to the safety of the child;

Investigate what the agency has done to explokecesrthat will allow

the child to remain safely in the home; and,

Determine what sort of disruption that the remafahe child has caused
the child and the family.

Q. In a parental rights termination proceedinginsel shall, where it benefits the
client, examine and cross-examine adverse lay aperewitnesses and challenge other
non-testimonial evidence regarding:

a.
b.
C.

Whether the statutory grounds for termination haeen met;

Whether termination is in the best interest of¢hid;

Whether the agency made reasonable efforts to préve need for
termination and safely reunify the family, suchaentifying services
available to protect the child without removal home baby sitters,
intensive home-based services, and other senhe¢stldress the needs of
the parent and child, including disability suppsetvices;

Whether the treatment plan, if one was required, agpropriate.
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XVIIl. REPRESENTATION OF A RESPONDENT IN A GUARDIA NSHIP OR
CONSERVATORSHIP PROCEEDING

GOALS:
A. To advocate zealously and professionally for threspondent who is
the subject of a guardianship or conservatorship prceeding.
B. To abide by mandatory and specific standards akpresentation for

public defenders as attorney for the respondent ia guardianship or
conservatorship proceeding.

C. To serve the stated interests of the respondenbd be independent
from the court and other participants in the litigation, including the
respondent’s guardian, if any, and to be unprejudied and
uncompromised in representing the respondent.

D. To exercise independent and professional judgmein carrying out
the duties assigned by the court and to participatéully in the case on
behalf of the respondent.

E. Ensure that a guardianship, if ordered, encourges the development
of maximum self-reliance and independence of the spondent, and is
ordered only to the extent that the respondent’s daal mental and/or
physical limitations require.

1. TRAINING AND COMPETENCY:

A. A public defender assigned to represent redents in a guardianship or
conservatorship proceeding should have a thorongkrstanding of the law governing
guardianship or conservatorship proceedings, alsasehe social services, health care
services, and other supports or legal arrangemietading powers of attorney, trusts,
and advanced directives that, if employed, mayatievihe need for guardianship or
conservatorship.

B. To be eligible for assignment to represenpoeslients in guardianship or
conservatorship proceedings, counsel shall re@emaimum of four (4) hours of
training, or the equivalent thereof as certifiedthg Training Officer, completed the
necessary hours for involuntary commitment in thes, skills, and ethics of the
representation of respondents. Counsel shalt@atifaining and support provided by the
Office of the State Public Defender.

C. Counsel shall have basic knowledge of varioastal and physical illnesses
and disabilities, including mental illness and depeental disabilities, the features of
those disabilities and illnesses, and the availabeEments. Counsel should also have
the ability to read and understand medical ternoigplrelated to these disabilities.

92 October 2008



Counsel should be aware of how a particular diggpillness or condition will affect the
attorney-client communications and shall recoge@m@amunications may require
additional efforts on the part of counsel. Coursésluld also have familiarity with
people with disabilities who function independentfing alternative and less intrusive
supports such as powers of attorney, trusteespayeks.

2. CASE PREPARATION:

A. Counsel shall solicit the support of socialriers that understand the public
defender’s advocacy role to investigate the respotislcase and explore various social
and health care services that may be availableetogspondent in the community.

B. Counsel’s role of advocate and advisor mudidsed on the knowledge of the
range of services available to the respondent.

C. Counsel shall advise the respondent of ailaea options, as well as the
practical and legal consequences of those optitirisr any reason counsel believes that
the respondent may have difficulty understandingetaining information, counsel shall
also provide this information in written formatamy other alternative format that would
assist the respondent to understand and retainfdrenation and provide the same
information to any advisor the ward authorizesaeive the information.

D. Counsel shall help the respondent determis®hher objectives by advising
him or her about the probability of success in pung those options. If the respondent
expresses a desire to seek social services orspeort that would obviate the need for
guardianship or conservatorship, or would supgmtreéspondent to the extent that only
limited guardianship or conservatorship would beraated, counsel must give the
respondent the necessary and appropriate advicasasigtance to pursue those desires.

E. Counsel shall advocate the respondent’s expveshes. The primary role of
counsel is to represent the perspective of theoretgnt and not to substitute his or her
judgment about what is in the best interests oféispondent. To the extent that a
respondent is unable or unwilling to express pabwatshes, counsel shall advocate the
position that best safeguards and advances therrégpt’s interests in liberty.

F. Counsel shall meet with respondent as so@ossible after notification of his
or her assignment to a guardianship or consent@mpsoceeding case. This meeting
shall be conducted in private and shall be heliceaitly before any scheduled hearings
to permit effective preparation and allow pre-hegiassistance to the respondent,
including but not limited to, allowing time to imeew the respondent.

G. When meeting with the respondent for the firse, counsel shall identify
himself or herself by name and by affiliation, fmopriate. If the first meeting takes
place in a healthcare or residential facility, ceeirshall make it clear to the respondent
that he or she is not a member of the facilityfst@founsel shall inform the respondent
that their conversation is confidential and that tmatters they discuss should not be
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revealed to facility staff or others in order t@perve that attorney-client confidentiality.
Counsel should inform the respondent that he ohslsehe right to remain silent prior to
the commencement of and during any court orderacheation and that the respondent
cannot be examined without the presence of counsel.

H. During the conference, counsel should obtaéréespondent’s version of the
facts of the case, including:

a.

b.

oo

The circumstances surrounding the filing of a gigarship or
conservatorship petition;

The names, addresses, and telephone numberspefsdins with
knowledge of the circumstances surrounding thedjaaship or
conservatorship petition;

Any information about past hospitalization and tmeent;

Information about past guardianships, conservaipsspayeeships, valid
or void durable powers of attorney, or other fomhsubstituted judgment
to which the respondent may have been subject;

Information to aid the exploration of alternativesyuardianship or
conservatorship;

Preferences for a guardian or conservator and astygonflicts or
financial relationships between the person or peyseeking to be
appointed guardian or conservator and the responden

The income and assets that the respondent is dlarke or she owns,
any concerns that the respondent has about thegmaeat of those
assets, any gifts or transfers in trust to the gsed guardian or
conservator or others that the respondent has ataaley time within the
last ten years, any provisions the respondent lzakefor the transfer by
gift or inheritance of his or her assets to anyamg, obligation or desire
the ward has to support others, any wishes the hasdor the priority in
the use of his or her assets and any other infoeomé#tat may help
counsel understand the ability of the ward to usi@derd, identify, direct
the management of and select the natural successotsrest to his or
her assets. If the respondent has a deterioradindition, counsel should
consider tape recording or otherwise preservingtbnversation in detalil,
including when, where, and with whom it occurred.

I. During the conference, counsel shall also:

a.

Explain what is happening and why, including thei®@n which the
guardianship or conservatorship is sought, and afféescription of the
court appointed physician’s examination, the vistinterview, and
judicial hearing procedures;

Explain the respondent’s rights in the process;

Explain that the respondent may retain his or lmar counsel at his or her
own expense rather than accept representationebgpihointed public
defender and the financial ramifications of eacbios:

Explain the respondent’s option to accept commusetyices or supports
as well as the legal options, including powersttidraey, use of payees,
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the formation of trusts, or the issuance of advahtives that may
obviate the need for guardianship or conservatprshe procedures of
exercising these options and the legal consequerit¢hese decisions;

e. Obtain his or her consent to enter into negotiation settlement of the
case with the petitioner if the respondent is wgland able to receive
services or supports, or enter into other legaregements as an
alternative to guardianship or conservatorship;

f. Discuss the desirability of a court hearing with tespondent; and,

g. Request the respondent’s written or oral permisgarbtain access to
relevant records.

J. After being formally appointed, counsel shallpreparation of any scheduled
hearing, do the following:

a. Become thoroughly familiar with the statutory raganents governing
guardianship and conservatorship in the jurisdictie well as case law
and court rules;

b. Thoroughly review the petition or other documerdsdito initiate the
proceedings, the visitor's report, the court apfemrphysician’s report,
the medical records of the respondent, and any dti®iment relevant to
the proceedings;

c. Attempt to interview all persons who have knowledgéhe
circumstances surrounding the guardianship or ceas®ship proceeding
petition, including, but not limited to, the follomg:

I. The petitioner(s);

ii. The proposed guardian(s);

iii. The health care professionals or social workers dve recently
examined or treated the respondent;

iv. Previous treatment providers, if any;

v. The respondent’s family, friends, partners, or awogances; and,

vi. Persons who may provide relevant information or wiay be
supporting or adverse witnesses at a hearing.

d. Obtain a medical examination of the respondeniaefftly thorough to
rule out treatable health conditions that may lspoasible for any
cognitive impairments or behavioral deficits.

K. Counsel must ensure that a respondent’s consemiuntary services or
supports, or to entering into legal arrangementmaalternative to guardianship or
conservatorship, is known and not a result of doaror undue influence. Counsel shall
explain the benefits and privileges of each as @acbunsel’s efforts to make the
respondent aware of all options available to hirhen

L. If the respondent indicates that he or sheldvoansent to voluntary services
or supports, or to entering into legal arrangemaastan alternative to guardianship or
conservatorship, counsel shall:

a. Ascertain whether the respondent was indeed awdhe @onsequences
of electing to do so; and,
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b. Make certain that this agreement was not the proafubreats, unrealistic
promises, or other forms of coercion.

M. If counsel has determined that the respond@at'sent to voluntary services
or supports, or to entering into legal arrangemeastsot knowingly and uncoerced,
counsel shall immediately take steps to arrangk seawvices or draft such legal
documents and to request dismissal of the guardijaas conservatorship proceeding.

N. When, due to the respondent’s disability,affect of medication, or other
factors, counsel is unable to determine that tmseot to voluntary services or supports,
or to entering into legal arrangements, was maasvkigly and voluntarily, he or she
shall investigate the circumstances of the resputrglstated desire.

3. COURT PROCEEDINGS:

A. Counsel should seek the most expedient anelyinesolution of the
guardianship or conservatorship proceeding possibik providing effective and
zealous advocacy for the respondent. Counsel dlumly seek the continuance of any
phase of the proceeding if it is necessary to gffely advocate for the respondent.

B. Counsel should ensure that the respondeptaxercise his or her right to a
jury trial. Counsel shall inform the respondenhdf or her right to a jury trial and
explain the benefits and detriments of a jury t@ad a hearing in front of the judge
alone. Counsel shall immmediately notify the caltthe respondent chooses a jury trial.
If the respondent waives his or her right to a juigl, counsel shall establish that the
waiver is knowing and voluntary.

C. Counsel shall ensure that a respondent agtpagticipates in every stage of
the guardianship or conservatorship proceedingun€a shall encourage the respondent
to exercise his or her right to be present atesdirings.

D. Counsel shall avoid using his or her authdotyaive the respondent’s
presence at the hearing except in the followingaextinary cases:

a. When the respondent unequivocally refuses to ateddcannot be
encouraged to do so;

b. When attending would seriously jeopardize the radpat’s mental or
physical condition; or,

c. When the respondent’s presence at the hearing veouighletely disrupt
and prevent a meaningful proceeding.

E. If the respondent waives the right to be pressrunsel shall make a record of
his or her advice to the respondent regardingitjie to be present and the choice to
waive that right. In such circumstances, counisall snake a record of the facts relevant
to the respondent’s absence from the hearing.

96 October 2008



F. If at any time of the hearing a respondeninider the influence of prescribed
medications, counsel should consider introducirigence regarding the nature of the
medication and its likely effects upon the respen@dedemeanor.

G. Counsel should zealously and effectively eegagll aspects of trial
advocacy.

H. Counsel shall be familiar with the applicabturt rules and local customs in
practice regarding the admissibility of evidencenamonly offered in guardianship or
conservatorship proceedings, such as medical recleghl records arising in attorney-
client conversations, wills, advance directivegatile powers of attorney, oral gifts,
transfers in trust, and financial records, amortgis.

I. Counsel shall focus the court’s attention lom legal issues to be decided, such
as whether the criteria for incapacity of the whaste been met. Thus, counsel shall seek
to bifurcate the determination of the ward’s ina@pawith the determination of the
identity of the guardian or conservator.

J. During the guardianship or conservatorshigihgacounsel shall, where it
benefits the respondent, examine and cross-exaadiverse lay and expert witnesses and
challenge other non-testimonial evidence regarding:

a. Whether the case for guardianship or conservaistbased on:

I. The respondent’s lack of sufficient understandingapacity to make
or communicate responsible decisions concerningesgondent’s
personal care including safe living arrangements;

ii. The impairment of the respondent’s judgment sotti@arespondent
is not capable of realizing and making rationalisieas regarding
medical or mental health treatment or handlingtdagay financial
matters, or complex business or contract maters; or

iii. The respondent’s susceptibility to exploitation.

b. Whether there is any real factual basis for théipet

c. How well the respondent is currently functioninglavhether any
indications of poor functioning are due to the mggent’s social situation,
income, or factors other than the prospective iacayp;

d. Whether possible alternatives have been explonetyding community
supports through Meals on Wheels, in-home carsopat care
attendants, visiting nurses, durable powers ofty payeeship, and
trusts, among others;

e. Whether a limited or temporary guardianship or eovatorship or
protective order has been explored,;

f.  Whether health examinations were thorough;

g. Whether the respondent had recently been exhikdgtmgprmal or unusual
behavior;

h. The factual basis of conclusory opinions aboutréspondent’s
incapacity;
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i.  Whether the proposed guardian or conservator ikfigaieto serve in that
role;

J.  Whether the respondent approves of the proposedigueor conservator;
and,

k. Whether the proposed guardian or conservator leasféict of interest
based on past gifts, transfers, disputes, finawciédmilial relationships,
business dealings or partnerships, proposed iainegt or otherwise.

K. Counsel shall offer evidence favorable to thgpondent’s case and present
lay and expert withesses. Counsel shall also tlgiiy examine and cross-examine
adverse lay and expert witnesses, particularlyroegg the factual basis of conclusory
opinions about the respondent’s incapacity undergplicable legal standards.

L. After discussions with the respondent and withor her consent, counsel
shall present all evidence available regarding @ppate alternatives to full guardianship
or conservatorship, including, but not limited oJuntary community support and health
care services and legal arrangements including poefeattorney, trusts, and advance
directives.

M. Counsel shall offer all evidence availabletiisgavorable to the respondent
regarding the least restrictive guardianship, aagh limited guardianship, temporary
guardianship, or protective order.

N. Counsel shall also thoroughly examine andssmsamine adverse lay and
expert witnesses, particularly regarding the fddbaais of conclusory opinions about the
necessity of appointing a full guardian, the mestrnictive guardianship available.

0. Counsel shall also thoroughly examine andssex@mine adverse lay and
expert witnesses, particularly regarding the fddbaais of conclusory opinions about the
necessity of the limitation of any civil or poliéitrights of the respondent, including, but
not limited to, the right to make medical decisionsluding end of life decisions, the
right to privacy, including the right to make fagndecisions including marriage,
parenting, and relationships, the right to assmmathe right of free speech and
expression, the right to make or change a will, tuedright to vote.

P. Counsel should consider the condition of #spondent in determining the
degree to which the hearing procedures should congtrictly to the applicable rules, as
some respondents may not be able to consent kniywang voluntarily to the waiver of
any procedural or evidentiary rights. Counsel $thangue strict application for the
burden of proof and the law and, at all times, endeto preserve the record for appeal.
Counsel shall review all orders and seek the amentof orders as necessary, including
the deletion of provisions not supported by theréand the law.

Q. Counsel should provide continuity in reprea@ah for the respondent

throughout the guardianship or conservatorshipgs®c If the court orders a
guardianship or conservatorship, counsel shall neakey attempt to ensure that the
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order explicitly and narrowly defines the rightstrected by the guardianship and
conservatorship.

R. Counsel shall also make every attempt to enthat the guardianship or
conservatorship order is fashioned to encouragdekielopment of maximum self-
reliance and independence of the respondent amyisas broad as is necessary given
the respondent’s actual mental and/or physicatdnans.

S. Counsel shall seek to submit testimony orraghi@lence regarding the ward’s
preferred living situations, preferred treatmentiaps, the sale or disposition of his or
her home, cars, ranch, business or other asssigmficant value. To the extent feasible,
counsel should make the wishes of the ward cletire@@ourt and the appointed guardian
or conservator to provide direction in the futuramagement of the ward or the ward’s
estate.

T. Counsel shall also request that the courinclelean immediate ninety (90) day
inventory, annual accountings, guardian annualntspand other matters, including court
review and approval of any anticipated sale oretisgl of significant assets of the
respondent, especially plans to “spend down” tfassets to qualify the respondent for
governmental benefits, to ensure that should adgamor conservator be appointed, the
guardian or conservator does not proceed withgoitoggpiate court supervision. In
addition, counsel shall request that the court ipibthe guardian from receiving
compensation from the ward or ward’s estate urnlesguardian has provided prior
notice to the court and all interested partiehefrate of compensation, and for what
services the compensation will be paid.
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XIX. REPRESENTATION OF PERSONS IN A PROCEEDING TO DETERMINE
PARENTAGE UNDER THE UNIFORM PARENTAGE ACT (840-6-119, MCA)

GOALS:

A. To actively and effectively represent clientsni proceedings to
determine parentage under 840-6-119, MCA, in an edttive and
professional manner throughout all phases of the ca.

B. To serve the interest of the client and to bexdependent from the
court and other participants in the litigation and be unprejudiced and
uncompromised in representing the client.

C. To exercise independent and professional judgmein carrying out

the duties assigned by the court and to participatéully in the case on
behalf on the client.

1. TRAINING AND COMPETENCY:

A. Absent a knowing and intelligent waiver by theaty represented, all
attorneys who represent parties in proceedingsriuhddParentage Act must receive a
minimum of two (2) hours of training specific taethepresentative of punitive parents
under the Act.

B. All attorneys must have a working knowledgelhef Uniform Parentage Act,
statutes, and rules, as well as cases interpratidg@pplying them.

C. In addition to basic legal knowledge, the raity must have and continue to
develop basic trial skills, basic advocacy skilidevant motion practice, and a sufficient
understanding of writ and appellate practice tasala client whether and how to seek
such remedies and to protect the record in thaiBistourt.

2. HANDLING THE CASE:

A. Counsel should accept the appointment witHfuHeinderstanding of the
issues and functions to be performed. If counsesitlers parts of the appointment to be
confusing or incompatible with his or her ethicatids, counsel should inform the court
of the conflict and ask the court to clarify or nga the terms of the appointment.

B. Immediately after being appointed, counselusthoeview the file and should
inform other parties and other counsel of his ardppointment, and that as counsel of
record he or she should receive copies of pleaditigsovery exchanges, and reasonable
notification of hearings and major changes of emstances in the case.

C. Immediately after being appointed, counsebhmeet with the punitive
parent, adapting all communications to the cliele&l of education, cognitive
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development, cultural background, and degree @fuage acquisition. Counsel should
inform the client about the court system, the peadlegs, and counsel’s responsibilities.
Counsel should illicit and assess a client’s viewd concerns of the case.

D. Counsel should develop a theory or strategh@fcase to implement at
hearings, including presentation of factual anélégsues.

E. Counsel should conduct thorough, continuimgl, iadependent investigations,
including reviewing the client’s social service oets, mental health records, drug and
alcohol related records, medical records, law @eiment records, and other records
relevant to the case.

F. Counsel should conduct exhaustive discoveryding, where necessary,
depositions, written interrogatories, productiordo€uments, subpoeuaces tecum,
physical examinations, and requests for admissions.

G. In preparation for court hearings, counseblsde complete exhaustive trial
preparation, witness preparation of both lay areexwitnesses, preparation of trial
briefs and stipulations, and all evidentiary copsadions.

H. Counsel should stay apprised of other cowt@edings affecting the client,
the parties, and other household members.

I. Counsel should attend meetings involving isswéhin the scope of the case
and take any necessary and appropriate actionpedée the proceedings.

J. Counsel should participate in and, when appats initiate negotiations and
settlement discussions. Counsel should also jgeatecin all depositions, pre-trial
conferences, and hearings.

K. Counsel should file or make petitions, motiosponses, or objections when
necessary.

L. At any court proceedings, counsel should preaad cross-examine witnesses
and offer exhibits as necessary and, where ap@atepintroduce evidence and make
arguments on the client’s behalf and ensure thaiteen order is made and conforms to
the court’s oral rulings and statutorily requir@atiings and notices. Counsel should
abide by the client’s decisions about the repregiemt with respect to each issue on
which the client is competent to direct counsebusel should pursue the client’s
expressed objectives, unless the client’s objestiwelate counsel’s ethical duties or
responsibilities as an officer of the Court.

M. After the initial disposition of the case, cmel should discuss the end of the
legal representation with the client and discusa@nues of appeal and other assistance
in the future on behalf of the client.
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N. When counsel’s representation terminates, selshall cooperate with the
client and any succeeding counsel in the transomssi the record, transcripts, file, and
other pertinent information.
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XX. REPRESENTATION OF PARENTS OR A GUARDIAN IN A P ROCEEDING
FOR THE INVOLUNTARY COMMITMENT OF A DEVELOPMENTALLY
DISABLED PERSON

GOALS:

A. To actively and effectively represent the paretis or guardian of a
disabled person in a proceeding for the involuntar\commitment of
that person and to provide for the protection of tleir procedural
rights pursuant to §53-20-112, MCA.

B. To serve the best interests of the parents ougrdian and to be
independent from the court and other participants n the litigation
and be unprejudiced and uncompromised in representig them.

C. To exercise independent and professional judgmein carrying out
the duties assigned by the court and to participatéully in the case on
behalf of the parents or guardian.

1. TRAINING AND COMPETENCY:

A. All attorneys representing parents or guarsliaha disabled person who are
the subject of a petition for involuntary commitrhemust have completed the minimum
hours of training for involuntary commitment andrdl®pmentally disabled respondents,
before being assigned the representation of suan{s#or guardian.

B. Counsel should be familiar with all relevat#tates, rules, and case laws
regarding and related to involuntary commitmentslontana.

C. In addition to basic legal knowledge, the mys must have and continue to
develop basic trial skills, basic advocacy skilidevant motion practice, and a sufficient
understanding of writ and appellate practice tasalthe parents or guardians whether
and how to seek such remedies and to protect toed e the District Court.

D. Counsel should be familiar with the publiceleder standards for
representation of a respondent in a proceeding¥@iuntary commitment.

2. HANDLING THE CASE:

A. Counsel should accept the appointment withfuHeinderstanding of the
issues and functions to be performed. If counsesiclers parts of the appointment to be
confusing or incompatible with his or her ethicatids, counsel should inform the court
of the conflict and ask the court to clarify or nlga the terms of the appointment.

B. Immediately after being appointed, counselusthoeview the file and should
inform other parties and other counsel of his arappointment, and that as counsel of
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record he or she should receive copies of pleadatigsovery exchanges, and reasonable
notification of hearings and major changes of amstances in the case.

C. Immediately after being appointed, counselb&hmeet with the parents or
guardian of the respondent, adapting all commuioicatto their level of education,
cognitive development, cultural background, andréle@f language acquisition.

Counsel should inform the parents or guardian ati@utourt system, the proceedings,
and counsel’s responsibilities. Counsel shouicitiidnd assess the parents or guardians
views and concerns of the case.

D. Counsel should be aware of and protect athefprocedural rights guaranteed
under 853-20-112, MCA, including:
a. The right to be present at any hearing held putsioa$53-20-101;
b. Offer evidence and cross-examine witnesses at eayny; and,
c. Have the respondent examined by a professionabpershis or her
choice.

E. Counsel should thoroughly explain to the parentguardian the contents of
the petition for commitment and discuss all pradtand legal considerations that flow
from the petition.

F. If the petition provides a medical report, @eel should ascertain whether the
physician indicates on the report his or her gicaltfons and that those qualifications are
appropriate to make the recommendation regardipga@ty or incapacity contained in
the report.

G. If counsel believes it to be appropriate har parents or guardian request it,
counsel should seek to have a medical evaluatidineodisabled person completed by a
professional person of their choice, and presesic examination for further use on
behalf of the respondent.

H. Counsel should conduct thorough, continuimgl mdependent investigations,
including reviewing the respondent’s social servieords, mental health records, if
applicable, drug and alcohol related records, nadecords, law enforcement records,
and other records relevant to the case.

I. Counsel should determine whether or not tispeadent has an existing trust
or durable power of attorney which may be relevant.

J. Counsel should be knowledgeable about alk@tlernatives and types of
medical treatment for the respondent’s disabilitgl af the type and duration of
treatment requested by the petition.

K. In preparation for court hearings, counseldse® complete exhaustive trial

preparation, witness preparation of both lay areedwitnesses, preparation of trial
briefs and stipulations, and all evidentiary copsidions.
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L. Counsel should stay apprised of any othertgmarceedings affecting the
respondent, the parties, or other household members

M. If the client is a parent whose location ikoown, all standard means, such
as telephone book, internet, and punitive fathgisteation, shall be used to locate the
parent. Other parents or guardians who are avaitdiould be consulted as to the
location of the missing parent. Counsel shouldallséue diligence in locating said
missing parent.

N. At any court proceedings, counsel should preard cross-examine witnesses
and offer exhibits as necessary, introduce evidariege appropriate, and make
arguments on the parents’ or guardian’s behalfearsdire that a written order is made
and conforms to the court’s oral rulings and statlyt required findings and notices.
Counsel should abide by the parents’ or guardide&sions about the representation
with respect to each issue on which the parenggiardians are competent to direct
counsel. Counsel should pursue the parents od@gunar expressed objectives, unless
their objectives violate counsel’s ethical dutiesesponsibilities as an officer of the
court.

O. Counsel should participate in and, when apeait® initiate negotiations and
settlement discussions. Counsel should also jeatecin all depositions, pre-trial
conferences, and hearings.

P. Counsel should determine and advocate fobbebalf of the parents or
guardians, whatever treatment alternatives meawistees of the parents or guardians. If
counsel has reason to believe that the parentsasd@gns legitimate interests require
investigation, counsel should request appropridgereatives as may be allowed by the
court.

Q. After the initial disposition of the case, osel should discuss the end of the
legal representation with the parents or guardiemisdiscuss all avenues of appeal and
other assistance in the future on their behalf.

a. When counsel’s representation terminates, couhsdll @operate with
the parents or guardians and any succeeding coumtbe transmission of
the record, transcripts, file, and other pertinafdarmation.
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XXI. REPRESENTATION OF A RESPONDENT IN A PROCEEDIN G FOR
INVOLUNTARY COMMITMENT — ALCOHOLISM

GOALS:

A. To actively and professionally act as a zealowslvocate for the
respondent who is the subject of a proceeding foommitment as an
individual with alcoholism under 853-24-301 and 302MCA.

B. To abide by mandatory standards of representatin for Public
Defenders as attorney for the respondent in a refeal or an
involuntary commitment proceeding.

C. To serve the stated interests of the respondenod be independent
from the court and other participants in the litigation, including the
respondent’s guardian, if any, and to be unprejudied and
uncompromised in representing the respondent.

D. To exercise independent and professional judgmein carrying out
the duties assigned by the court and to participatéully in the case on
behalf of the respondent.

E. In the following standards, an involuntary comnitment refers to both
involuntary commitment and recommitment proceedings

1. TRAINING AND COMPETENCY:

A. A public defender assigned to represent aamdent in an involuntary
commitment proceeding shall have a thorough unaledatg of involuntary commitment
law, as well as the specifics of 8§53-24-303 and B0ZA, and of the chemical
dependency and mental health systems.

B. To be eligible for assignment to represenpoesients in involuntary
commitment proceedings, counsel shall receive anmim of eight (8) hours of training
and complete supervised on-the-job training indhiges, skills, and ethics of
representing involuntary commitment respondentsis fraining shall include visits to a
variety of treatment facilities, including the Manta Chemical Dependency Center,
community service providers, and sober living grbomes within the area served by the
public defender. Counsel shall utilize trainingl@upport provided by the Office of the
State Public Defender.

C. Counsel shall have basic knowledge of alcehoknd chemical dependence
and the ability to read and understand medicalitersiogy related to chemical
dependence, addiction, alcoholism, and the medmélrecovery treatment models.
Counsel shall be familiar with the medications utsetteat alcoholism, addiction, and
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chemical dependence. Counsel shall be familidr thi¢ roles of intervention, treatment,
voluntary abstinence, and support groups in lomgr-tbstinence and recovery. Counsel
shall be aware of how chemical dependence, addijatioactive alcoholism will affect
attorney-client communications and shall recogiiiat effective communication may
require special efforts on the part of counsel.

D. Counsel should be familiar with other resosrfog persons who are addicted
to alcohol or other drugs available either withie tirea served by the public defender or
reasonably accessible by respondents. Includdtese resources are recovery
programs, such as twelve step recovery progranidicpand private medical and
treatment facilities. Counsel should be familiathwvthe local recovery community and
locate resources and supports for respondents.

2. CASE PREPARATION:

A. Counsel shall solicit the support of socialrisers, chemical dependency
counselors, mental health professionals, and heafthprofessional who understand the
public defender’s advocacy role to investigaterdspondent’s case and explore
treatment, self-help, and support groups, as veedlogial services that may be available
to the respondent in the community.

B. Counsel’s role of advocate and advisor mudidsed on knowledge of the
range of services available to respondent.

C. Counsel shall advise the respondent of ailaa options, as well as the
practical and legal consequences of those options.

D. Counsel shall help the respondent determiegdgbpondent’s objectives by
advising the respondent about the probability @tsags in pursuing those options. If the
respondent expresses a desire to seek voluntatyneat or related social services,
counsel must given the respondent the necessargmordpriate advice and assistance to
pursue those desires.

E. Counsel shall advocate the respondent’s expveshes. The primary role of
counsel is to represent the perspective of theoretgnt alone, and not the perspective of
the respondent’s relatives, friends or guardidnsaddition, counsel shall not substitute
his or her judgment about what is in the best ety of the respondent. To the extent
that a respondent is unable or unwilling to exppsonal wishes, counsel must
presume that respondent does not wish to be intarilyncommitted.

F. Counsel shall meet with respondent as so@ossble after notification of his
or her assignment to an involuntary commitment ca3es meeting shall be conducted
in private and shall be held sufficiently beforey aecheduled hearing to permit effective
preparation and allow pre-hearing assistance toetsgondent.
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G. When meeting with the respondent for the fime, counsel shall identify
himself or herself by name and by affiliation ifpappriate. If the first meeting takes
place in a healthcare or a detention facility, gaiishall make it clear to the respondent
that he or she is not a member of the facilityfst@ounsel shall inform the respondent
that their conversation is confidential and that mmatters they discuss should not be
revealed to facility staff or others in order t@perve that confidentiality. Counsel shall
also inform the respondent that he or she hasghéto remain silent prior to the
commencement of any court-ordered examination laadtihe respondent cannot be
examined without the presence of counsel.

H. During the conference, counsel shall obtaegnrspondent’s version of the
facts of the case, including:

a.
b.

The circumstances surrounding the filing of theolowmtary commitment;
The names, addresses, and telephone numberspefsdins with
knowledge of the circumstances surrounding theipefi

Information about past treatment at any publicrorgte treatment
facility, medical detoxification facility, or anygst psychiatric
hospitalization;

Information to aid the exploration of alternatitescommitment;

The name of a chemical dependency expert or addgtnedicine
specialist of respondent’s choice to conduct aepedent evaluation.

|. During the conference, counsel shall also:

a.

Explain what is happening and why, including thei®@n which the
respondent’s involuntary commitment is sought, effier a description of
the examination conducted by the physician anccjadhearing
procedures;

Explain the respondent’s rights in the commitmeawntpss, including the
right to treatment, the right to refuse treatmant the right to an
examination by a licensed physician of the respotisiehoice;

Explain that the respondent may retain his or lar counsel at his or her
own expense rather than accept representationebgpbointed public
defender,

Explain the respondent’s option to accept volunteggtment, the
procedures to exercise that option, and the legaequences of
voluntary admission to a treatment facility; disswghether the respondent
is willing to accept voluntary treatment in a treant facility;

Obtain respondent’s consent to enter into negotiatfor settlement of the
case with the county attorney and with chemicakdency professionals
if the respondent is willing and able to give imfead consent to voluntary
care of related social services as an alternadivevibluntary commitment;
Discuss the desirability of a court hearing with tespondent; and,
Request the respondent’s written or oral permissarbtain access to
relevant records, including any facility recordsl amcident reports.
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J. After being notified of appointment to the gasmunsel shall, in preparation of
any scheduled hearing, do the following:

a. Become thoroughly familiar with the statutory raganents governing
involuntary commitment in the jurisdiction as wadl case law and court
rules;

b. Thoroughly review the petition or other documergsdito initiate the
commitment proceedings, any affidavits or states\@nsupport thereof,
the certificate of the examining physician, prefiregaexamination
reports, the medical records of the respondentaitibty records of any
facility in which the respondent has recently redidnd any other
document relevant to the proceedings.

c. Attempt to interview all persons who have knowled§éhe
circumstances surrounding the involuntary commitinpetition:

I. The petitioner(s);

ii. The certifying physician, facility staff, social wkeers, mental health
professionals, and other persons who have exanoingdated the
respondent during the current or any known previousluntary
commitment proceedings;

iii. Previous service providers, if any;

iv. The respondent’s family, guardian or acquaintances;

v. Any law enforcement, emergency response or intéimeipersonnel
who may have previously been involved with respotide

vi. Any persons who may provide relevant informationvbio may be
supporting or adverse witnesses at a commitmenmirigea

d. Facilitate the exercise of the respondent’s right¢ examined by a
professional person of the respondent’s choice.

K. Counsel must ensure that the respondents cbttsealuntary treatment is
knowing and not a result of coercion or undue iafice. Counsel shall explain the
benefits and privileges of voluntary treatment aack to all respondents as a part of
counsel’s efforts to make respondents aware afibns available to them.

L. If the respondent indicates that he or sheldvoansent to voluntary
treatment, counsel shall:
a. Ascertain whether the respondent was indeed awatdy electing to
convert to voluntary status, he or she was agrdeiegter or remain in a
health care facility; and,
b. Make certain that this agreement was not the proafubreats, unrealistic
promise, or other forms of coercion.

M. If counsel has determined that the respondamisent to voluntary treatment
is knowing and uncoerced, counsel shall immedidetg steps to secure the dismissal of
the involuntary commitment proceedings.

N. When, due to the respondent’s disability,affect of medication, or other
factors, counsel is unable to determine that tm¥exsion to voluntary patient status was
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made knowingly and voluntary, he or she shall itigase the circumstances of the
respondent’s stated desire to voluntarily receigatment.

3. COURT PROCEEDINGS:

A. Counsel should seek the most expedient anelyinesolution of the
involuntary commitment proceeding possible whileyading effective and zealous
advocacy for the respondent. Counsel should adk the continuance of any phase of
the involuntary commitment proceeding if it is nesary to effectively advocate for the
respondent.

B. Counsel should ensure that a respondent acpagticipates in every stage of
the involuntary commitment proceeding. Counsellgmeourage the respondent to
exercise his or her right to be present at allihgar Counsel shall advise the respondent
of the legal basis under which the court will ordexcharge, commitment, or
recommitment, and the length of commitment.

C. Counsel shall avoid using his or her authdotyaive respondent’s presence
at the hearing except in the following extraordyneases:

a. When the respondent unequivocally refuses to ateddcannot be
encouraged to do so;

b. When attending would seriously jeopardize the sadpnt’s mental or
physical condition; or,

c. When the respondent’s presence at the hearing veouighletely disrupt
and prevent a meaningful proceeding.

D. If the respondent waives the right to be presssunsel shall make a record of
his or her advice to the respondent regardingitjie to be present and the choice to
waive that right. In such circumstances, counisall snake a record of the facts relevant
to the respondent’s absence from the hearing.

E. If, at the time of hearing, a respondent idarrthe influence of prescribed
medications, drugs of abuse of alcohol, counsdl sbasider introducing evidence
regarding the nature of the medication and itdyikdéfects upon the respondent’s
demeanor.

F. Counsel shall zealously and effectively engagsl aspects of trial advocacy.

G. Counsel shall be familiar with the applicatdirt rules and local customs in
practice regarding the admissibility of evidencenowonly offered in involuntary
commitment proceedings, such as hospital and medicards.

H. Counsel shall focus the court’s attentionlomlegal issues to be decided,

such as whether the criteria for commitment hawnleet. Counsel shall plan
objections to the admissibility of evidence regagdprevious commitment and pending
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criminal charges, if any, so as to preclude themrstderation at least until the
adjudicative issue of whether commitment is waedritas been determined.

[. During the involuntary commitment hearing, neal shall, where it benefits
the respondent, examine and cross-examine adwgrsatl expert witnesses and
challenge other non-testimonial evidence regarding:

a. Whether there has been shown by clear and congrmaiitence a real
factual basis for determination that respondeahiglcoholic who
habitually lacks self-control as to the use of htwlac beverages;

b. Whether there has been shown by clear and congriidence real
factual basis for determination that respondentlh@satened, attempted,
or inflicted physical harm on another and, unles®mitted, respondent is
likely to inflict physical harm on another;

c. Whether there has been shown by clear and congriidence a real
factual basis for the determination or is incagded by alcohol of
imminent danger;

d. The factual basis of conclusory opinions aboutré@spondent’s suitability
for commitment under the applicable legal standaadd,

e. Whether there has been shown by clear and congrmaiitence a real
factual basis to determine that the departmertilesta provide adequate
and appropriate treatment for the respondent aaidhle treatment is
likely to be beneficial.

J. Counsel shall offer evidence favorable to #spondent’s case and present lay
and expert witnesses, including an impartial, irelent addictions medicine expert,
physician or chemical dependency counselor whaekamined the respondent, if
possible.

K. After discussions with the respondent and withor her consent, counsel
shall present all evidence available that is fabler#o the respondent regarding
appropriate alternatives to involuntary commitmamtjuding, but not limited to, the
availability of private treatment resources, thgpndent’s history of successful
placement in the community, the availability of coomity-based services or other
mechanisms to support the respondent in the contynuni

a. Counsel shall offer evidence favorable to the oesient regarding the
least restrictive placement for the commitmentmiythe proceedings;

b. Counsel shall also thoroughly examine and crossa@@adverse lay and
expert withesses, particularly regarding the fddbaais of conclusory
opinions about the necessity of committing the oesient to the most
restrictive setting available, such as the Mont@hamical Dependency
Center or other approved public treatment facil§ounsel shall explore
and consider offering evidence of the respondexarspliance with
previous treatment, success in community treatpegrams, and family
and other support in the community.
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L. Counsel shall consider the condition of thego@ndent in determining the
degree to which the hearing procedures shall caonfdrictly to the applicable rules, as
some respondents may not be able to consent kniywang voluntarily to the waiver of
any procedural or evidentiary rights. Counsellsfrgjue strict application for the burden
of proof and the law and, at all times, endeav@réserve the record for appeal.
Counsel shall review all orders and seek the amentof orders as necessary, including
the deletion of provisions not supported by therdc

M. Counsel shall provide continuity in represéiotafor the respondent
throughout the involuntary commitment process.

N. Counsel who has represented a respondentdingcand during a court
hearing shall make every effort to maintain respulity for the respondent’s legal
representation so long as the respondent remamsited.

O. If counsel who represented the respondenhduihie commitment proceeding
does not continue to represent the respondentaftemitment is ordered, he or she shall
make all reasonable efforts to ensure that theorefgmt is well represented in all matters
that stem from the respondent’s commitment. Sjwecijjectives include:

a. A smooth transfer of responsibility to new counshb assumes
representation in post-hearing matters, includimgions for amended
findings, stays of the commitment order pendingeagbpappeals, petitions
for writs, periodic review hearings, recommitmeraqeedings, and other
available legal actions to contest commitment; and

b. Monitoring of the treatment and services providemmitted respondent
to ensure the quality of the treatment and services
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